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PROCEEDTNGS

T

BARBARA RANDO, CHAIR: I make a motion
that we take a five-minute recess while we're waiting
for one of the members te coms. Do I have a second?

JOHN SERGI: Second.

BARBARA RANDO, CHAIR: Second. All in

favor?

ALL BOARD MEMBERS: Ave.

BARBARA RANDO, CHAIR: Opposed?

{No Board Members opposed.)

BARBARA  RANDO, CHAIR: Five~-minute
recess.

{(Brief recess off the record.)

BARBARA RANDO, CHAIR: Good evening.
The Zening Board of Appeals for Tuesday, March 8§,
201¢ 1s called to order at 7:00 p.m.

Tonight we have two continued cases:

Case 2015-21, Elizabeth Gartz, &7 Ash Street, and

that’s for & wvariance. It’'s a continued case.
Case Number Z2015-2¢, Pasqguale
Torcasic, 41 Williams Street. And that is for a

gspecial permit, and it i1s also a continusd case.
The members sitting this evening are

Mr., Sergi, Mr. Hickernell, Ms. Gelineau, Mr. Rudnick,

Arlington Reporting Corporation
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and I am Barbara Rando.

The first acticn, I don’t

minutes to read in.
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Case Number 2015-21: Elizabeth Gartz for the Estate

of Elizabeth I.. Miller, 67 Ash Street.

BAREBARA RANDO, CHAIR: Will the Clerk
please read the petition in Case 2015-21.

MARK HICKERNELL: (The Clerk reads the
above-mentioned petition inte the record. Sae
Attached.)

BAREBARA RANDO, CHAIR: Thank you.

May we hear from the Petitioner or the
Petitioner’s representative?

ATTORNEY WILLIAM SACK;: Good evening.

William Sack for the Applicant. We have Rohert
EBibbo here, also.

BARBARA RANDO, CHAIR;: I'm sorry?

ATTORNEY WIiLLIAM SACK: Robert Bibbo
here, alsc¢, the engineer who prepared the plan.

BARBARA RANDO, CHAIR: All right. Do
you want to -- do you have something to say before
you —-

ATTORNEY WILLIAM SACK: Sure. The
property would fit the criteria for an old Ilot
determination 1f it had 40 feet of frontage rather

than the 37-and-a-half feet that 1t does have, as

Arlington Reporting Corporation
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stated in the letter of Patrick Powell of January 7,
which I think the Beoard has. If the property had an
additional two-and-a-half feet cof frontage, no relief
from this Board would be required at all and the
Applicant could construct a new two-family home in a
more sultable and safe location on the lot because
two-family homes are permitted 1in a Residence B
Zoning District.

At the previous two meetings, we
discussed that without the =zoning relief reguested,
Applicant could only rebuild on the same footprint
that was there before the fire. The fire chief
stated ~- and we brought this up at the last meeting
-—- that the setback of the house made it much more
difficult to reach to extinguish the fire that took
the lives of Applicant’s mother and brother.

The variance would permit the
Applicant to build in a location that 1s not only
safer, but alsc brings it into full compliance with
all of the other dimensional requirements.

We have a revised plan that the Board
asked for. I’7d like to hand it out.

BARBARA RANDO, CHAIR: Thank vyou.

GLENNA GELINEAU: Thank vyou.

Arlington Reporting Corporation
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ATTORNEY WILLIAM SACK: This plan has
been approved by the Building Department as having
satisfied all applicable zoning ordinances, including
parking. If you remember from the last hearing, the
issue of parking came up by the Board. But it turns
cut that the Board was referring to a different
section of the ordinance and not the one that’s
applicable in tThis case. So, Mr. Bibbo has a letter
from the Building Department that they signed off on
this plan that it conforms to all reguirements of the
zoning ordinance, including parking.

BARBARA RANDC, CHAIR: Didn’t you have
tandem parking last time?

ATTORNEY WILLIAM SACK: No, we had --
you had the same plan with the four spots in the
front. And the question was whether we could have
those spots in the front, but I didn't have the
ordinance to refer te at the time. I think the wrong
section had been quoted at that time.

BARBARA RANDC, CHAIR: And you have a
letter from the Building Inspector saying that --

ROBERT BIBRG: Yes, I do, Madam
Chairman. Bob Bibbo, licensed professional surveyor

with Bibbo Brothers, 10 Hammer Street, Waltham, Mass.

Arlington Reporting Corporation
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As of noontime today, T had a letter
received from Mr. Forte regarding these sections of
5.0 and so forth for the parking regulations. We do
this parking layout all the time for Residence B
Zone. It meets Waltham Zoning requirements. I have
a letter from him stating that it meets Waltham
raguirements for all setbacks for parking.

BARBARA RANDO, CHAIR: Thank vyou. Do
you have another letter that’s the other --

RCBERT BIBBO: Do I have a copy?

BARBARA RANDO, CHAIR: Yeah, so they
can start reading.

So these four cars are parked in front
of the house, correct? This is the front?

ROBERT BIBBO: Yes.

BARBARA RANDC, CHAIR: Do vyou have a
rendering of the house that they’re going to build?

ATTORNEY WILLTAM SACK: I nave
something similar, Madam Chairman. There the parking
is in the back, but this is the parking. Something
similar to that.

BARBARA RANDO, CHAIR: Oh, to the
brick house.

ATTORNEY WILLIAM SACK: No, the cne on

Arlington Reporting Corporation
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the left.

BARBARA RANDO, CHAIR: Trhis one here?
That’s a single-family, isn’t it?

JOHN SERGI: Is that a two-family or
is that a single-family?

BARBARA RANDC, CHAIR: It’s a single-
family in the middle.

ROBERT BIBBO: No, the one in the
middle is a twe-family, two deors on the porch.

BARBARA RANDC, CHAIR: There’s two
decors on the porch?

ATTORNEY WILLIAM SACK: Yeah,

JOHN SERGI: Two doors.

BARBARA RANDC, CHAIR: Did you see
this rendering? This is the middle house.

ROBERT BIBBRO: Ch, this front-to-back.

I'm sorry. This 1s a front-to-back unit. That’s

the front. Cne unit in the front, the g¢ther unit in
the back. Waltham is only going to allow us that to
be done for two-families.

BARBARA RANDG, CHAIR: Have we ever
recelved a kind of -- it’s kind of geing to be like
this house on a plan before?

MARK HICKERNELL: Yeah.

Arlington Reporting Corporation
(339)674-9100
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ATTORNEY WILLIAM SACK: This is what
the Board asked for, what would it typically look
like.

BARBARA RANDO, CHAIR: Usually, we ask
for the house, usually a flocr plan.

Did you recelve an application?

ATTORNEY WILLIAM SACK: We explained
that last time.

BARBARA RANDO, CHAIR: An application
packet that says exactly everything you have to have?

ATTORNEY  WILLIAM  SACK: We were
responding tc the Beard’s request for a rendering and

BARBARA RANDO, CHAIR: Did you receive
one of these packages though?

BTTORNEY  WILLIAM  SACK: When  we
applied?

BARBARA  RANDO, CHAIR: When  vou
applied. You must have. But vyou didn’t follow it.
Street numbers, dimension of all lots within a 30-
foot radius, topographical features, the locus should
be highlighted or designated in situations —-

ATTORNEY WILLIAM SACK: We went over

that with the Zoning -- at the ZBA officer that took

Arlington Reporting Corporation
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our application and she said 1t was in compliance.
We’ve been here twlice before and the Board only asked
for what it’s going to look like. And we have an
idea what it's going to look like in this plan.

GLENNA GELINEAU: Well, I don't think
they really said it's going to iook like, more a
plan, not a picture. I think we’'re looking for more
of a house plan, not Just what 1it’s going to look
like.

ATTORNEY WILLIAM SACK: The last tTime
the Board accepted Mr. Bibbo’s plan and —--

GLENNA GELINFEAU: No, I'm talking
about the house itself. I think we were anticipating
a little more of a house plan not Jjust the likeness.

BARBARA RANDO, CHAIR: The layout of
the house.

ATTORNEY WILLIAM SACK: It hasn’t been
designed vet, but we wanted to gilve the Board a feel
for what it’s going to lock like.

JCHN  SERGT: We did mention to vou
that we wanted a rendering last meeting specifically.

ATTORNEY WILLIAM SACK: Yeah, but the
Beard only said that this rendering would be --

JCHN SERGI: I know. T just wanted o

Ariington Reporting Corporation
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clear that up that we did ask for that.

ATTORNEY WILLIAM SACK: And 1 askead
for specifically what kind o©f rendering and you
accepted what we had.

BARBARA RANDGC, CHATR: A floor plan
showing the stairways, the halls, the docors opening
into the hallways, exits on each floor, elevation.

ATTORNEY WILLIAM SACK: We want
through that with the Board and the Board accepted
Mr. Bibkoo's plan.

BARBARA RANDC, CHAIR: Did you have —-
you recelived an application, sir. You received the
application.

MARK HICKERNELL: We' ve got the
setbacks. I think that was the concern last time.

ATTORNEY WILLIAM SACK: Now, the lot -
-~ now the house will conform with all dimensional
requirements whereas pefore it didn’'t. So the only
real 1issue 1s the twe-and-a-half feet. Is that a
hardship? I think the Beoard found it was last Time
because of the setback. It made it a very unsatfe
situation with the house. So, right now she has
permissicn to rebuild on the exact same footprint. I

think the Board, in its discussion last time, found

Arlington Reporting Corporation
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that that was not a good solution to rebuild in the
back. So, we’re just proposing to bring it forward.
And since two-families are permitted anyway, that’s
what the wvariance 1is about. It's about two-and-a-
half feet to fit the old lot exception. That’'s all
it’s about.

The old house was 26 feet wide, as you
can see from the application from the plan, the house
that was razed. This plan shows a narrower house, 24
feet wide.

We’ve also tried to satisfy the
concerns and requests of our neighbor, Mr. Nicolazzo,
71 Ash Street, for privacy, by showing on the revised
plan you have today a six-foot fence along the entire
sideline, the entire length, with arborvitae. The
plan shows arborvitae in one location., Mr. Nicolazzo
wanted arborvitae along the entire sideline from the
back of the driveway all the way to the back of the
lot, and the Applicant will agree to do that.

ROBERT BIBBO: I know the lot is short
two-and-a-half feet. Prior to 1988, this lot would
have conformed to bullding regulations till they
changed that lot from =zero frontage to 40 feet

frontage. So, prior to 1988, this lot would not have

Arlington Reporting Corporation
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toe go in front of the ZBA. It would have met zll
state statutes. The Board has already issued permits
for lots less than, cne at 20 feet on Trapelo Road
about a month ago, 20-foot frontage in an 80-foot
frontage setback -- 70-foot frontage setback.

BARBARA RANDO, CHAIR: Mr. Sergi, do
you have any other questions at this time?

JOHN SERGIL: No, I don’t.

BARBARA RANDO, CHAIR: Mr. Hickernell?

MARK HICKERNELL: No guastions.

BARBARA RANDO, CHAIR: Ms. Gelineau?

GLENNA GELINEAU: No,

BARBARA RANDO, CHAIR: Mr. Rudnick?

MARC RUDNICK: I sort of -- somebody
is misreading the ordinance, T hope for your sake
it’'s me. 5.35% says in Residence B and C Districts,

parking of motor vehicles 1s prohibited in that
portion of the front vard lying between the building
and the street line where five or fewer cars are
reguired.

ROBERT BIBBO: Correct. It has a 15-
foot setback, Residence B Zone. That’s the minimum
setback frontage. That’s the Zfront yard setback,

zero to 15 feet. Anything after 15 feet you can

Arlington Reporting Corporation
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park. As you can see in my plan, I propose that, 15-
foot setback. It is approved by Mr., Forte. The
Building Commissioner for Waltham agrees with me.
He’s the Building Cfficer.

MARC RUDNICK: Yeah, I know who he is.

T'm & Zoning Board member.

ROBERT BIBBO: Yeah. FEvery plan I ==

MARC  RUDNICK: Excuse me. This
doesn’t say anything abeout 15 feet. I Jjust read the
ordinance.

ROBERT BIBBO: Can vycu read 1t again?

MARC RUDNICK: I’d be glad to.

ROBERT EBIBBO: Thank you.

MARC RUDNICK: ‘“Notwithstanding any of

r

the foregoing,” which mentions the other four terms
of parking for five cars or less which you meet the
regquirements of, “in Residence B and C bistrict,” and
we are in B, “parking of motor vehicles is prohibited
in that portion of the front vard lying between the
building and the street line where five or fewer cars
are regquired.” So, again, no 15 feet mentiocned
there, Jjust the entire space between the building and

the street line is prohibited for parking under that.

Now, I'm glad to have Mr. Forte tell

Arlington Reporting Corporation
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me that I'm misreading that.

ROBERT BIBBO: He Jjust wrote vyou a
letter today.

MARC RUDNICK: Well, I'm just telling
vou that I just read you the ordinance.

ATTORNEY WILLIAM SACK: It’s been
interpreted I think as the first five feet from the
puilding forward.

MARC RUDNICK: It’s been interpreted

as the first five feet from the building? That’'s a

separate term of the ordinance. You do meet that
requirement for the five-foot snow setbhack. You have
the five feet. I'm not complaining about that. You
have 1t. You meet the requirement.

Mr. Forte’s comment about 5.35 is the
number of spaces is less than five,

MAREK HICKERNELL: So, Marc, 1 may be
akle to help. If you look at Section 2.322, the
definition of front vard in the ordinance. It’'s
defined as the required setback extending across the
entire width of the lot betwesen the street line and
the regquired setback line. If that’'s 15 feet, then
that’s incorporated.

ROBERT BIBBO: I have to correct —- 1

Ariington Reporting Corporation
(339)674~9100



12

13

14

15

16

17

18

19

20

21

22

23

24

Waltham Zoning Board of Appeals/3-8-16/17

have to agree with Mr. Hickernell. That’s how
Patrick Powell’s been handling it and that’s how Mr.
Forte’s Dbeen handling it, what he Jjust said, the
setback, the 15 feet, from zero to 15 feet.

MARK HICKERNELL: 2.322.

MARC RUDNICEK: Thank you.

ROBERT BIBBO: Just to let you know,
Mr. Rudnick, that’s the way you've been handling it
for the last 15 years.

MARC RUDNICK: That’s great. I don’t
really care how we handled things in the past. This
is the Zoning Board. I'm just trying to uphold the
ordinances. Thank you for --

ROBERT BIBBO: You’'d agree that that’s
what 1t is, correct?

MARC RUDNICK: Now that Mr. Hickernell
explained that i1t’s not the front vard.

RCBERT BIBBO: Thank you.

MARC RUDNICK: It"s the part of the
front vyard that’s between the setback line and the
street line. Thank vou.

ATTORNEY WILLIAM SACK: We feel we've
met the criteria for the wvariance. And, certainly, a

fence with arborvitae is going to be a huge upgrade

Arlington Reporting Corporation
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for our neighbor than what the chain link fence 1is
now that vou see on the current. S0, we’re doing
everything to help him with his privacy, a six-foot
privacy fence and arborvitae where he wants 1t.
We're trying to be good neighbors. And we think a
variance is Justified Jjust because of the safety of
where the house was before and 1t really did lead to
the death of twoe people because the fire department
could not get back there.

MARC RUDNICK: Did you provide us with
some evidence of the statements from the fire
department?

ATTORNEY WILLIAM SACK: Last time we
read it into the record, vyes, a quote from the --
yeah, after the fire. Would you like te hear it
again or is that part of the record?

MARC RUDNICK: Thank you.

BARBARA RANDO, CHATIR: He asked if vyou
wanted to hear it again, Marc?

MARC RUDNICK: No, no, I dust wanted
to make sure it was in the record and not just —--

JCHN SERGT: Can you explain vyour
hardship again one more time?

ATTORNEY WILLIAM BSACK: The hardship

Arlington Reporting Cerporation
(3391674-9100
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relates to the -- the hardship really is the ~- right
now, all that the Applicant can do is rebuild on the
same footprint. That's all the Zoning Ordinance
allows 1in Waltham right now, rebulild on the same
exact Ifootprint, the same exact location, with the
same vioclations that were there before as the rear
vard., We're going te bring this into conformance
with all sideline reguirements. Remember, the Board
asked us the first time we were here, “Do vou need
any other wvariances?” And the answer is no. We're
compliant with everything else as far as side vard,
front yard, rear vyard, everything. And it’'s szafer
and that’s the hardship. It's two-and-a-half feet sc
that we can bring the property forward to make it
safer in a better location.

BARBARA RANDO, CHAIR: Well, I still
have a problem with the plans, conceptual plans, or
plans that aren’t showing exactly what it is,

ATTORNEY WILLIAM SACK: Well, it’'s
going to be a 24x52 fqotpxint, and it’s going to look

pretty similar to the house that --

BARBARA RANDO, CHAIR: But we don't
usually do pretty similar to. It doesn’t show
staircases. Ch, yes, it does show -- does it show

Arlington Reporting Corporation
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stalrcases, rooms, how many rooms?

ATTORNEY WILLIAM SACK: I don't see
how the interior of a structure makes a difference in
this type of variance where --

JOHN SERGI: What’s the height?

ATTORNEY WILLIAM SACK: Less than 40

feet 1in Residence B Zoning. It states the height
would be -~ maximum allowed -~ maximum -- it’s 40
feet. So, 1t wen’t exceed 40 feet around the average
grade of the lot in relation to 127. Everything is

in compliance.

BARBARA RANDO, CHAIR: On page two 1t
says, “A floor plan of each floor. A flocor plan
showing the stairways, halls, doors, openings into
hallways, exits of each floor or floors.”

ATTORNEY WITLIAM SACK: Yeah, we went
through that when we submitted the plans. And we
spoke about that to the Board iIn two prior hearings
that it’s the type of wvariance that it really doesn’t
matter what’s going on in the house. It’s what the
exterior is going toe look like.

BARBARA RANDO, CHATR: Then why do
they have that on page two of the application if it

doesn’ Lt matter?

Arlington Reporting Corporation
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ATTORNEY WILLIAM SACK: I just don’t
understand why this 1s coming out now. We’ve been
here twice before and this is something brand new.

BARBARA RANDO, CHATR: Well, we asked
for plans. We asked for plans and a rendering.

ATTORNEY WILLIAM SACK: Yeah, but it’'s
in the record that --

BARBARA RANDO, CHATR: And we have a
picture and --

ATTORNEY WILLIAM SACK: It’s in the

record that the rendering that we gave was accepted

by this Board. 1 asked in detail at prior hearings
what does the Board need. Do they need full
architectural plans? And the answer was no. And now

we're back here on the third time and 1t sounds like
you want full architectural plans. You know, I go by
my word. I expect when I hear something from this
body that I can rely on it also. You didn’t ask for
full architectural plans last time. In fact, vyou
said that they weren’t necessary. It"s the type of
variance that it’s -- 1t’'s a dimensional wvariance.
It's not -- it’s not --

BARBARA RANDO, CHAIR: I don't -- I

don't remember saying it myself.

Arlington Reporting Corporation
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MARC RUDNICK: I don’t remember saying
that we wanted full architectural plans. So, I think
we said a rendering.

GLENNA GELINEAU: I thought we asked
for a plan.

ATTORNEY WILLIAM  SACK: Not  full
architectural plans. I asked that specifically. And
the answer was they’re not necessary. Mr. ERudnick
remembers 1t. That’s how we left it last week. 2And
the Board --

BARBARA RANDC, CHAIR: Well, this plan
is not sufficient for me,

All right. How does the rest of the
Board feel? Do they want a continuance?

MARK HICKERNELL: No, the plan is
sufficient for me. Tt deals with evervthing that is
in our jurisdicticn.

JOHN SERGI: No, I have to agree with
the Chair. I think we’ve asked for -- we asked for
renderings.

ATTORNEY WILLIAM SACK: How does the
interior of a house make any determination for this
Board? The RBeoard 1s tfaking abcout a side line

variance, a two-and-a-half-foot wvariance.

Arlington Reporting Corporation
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BARBARA RANDO, CHATR: So, you showed
us a picture, that it’s going to look something like
that.

ATTORNEY WILLIAM SACHK: But that’s
what the Board asked for.

BARBARA  RANDO, CHATR: That’'s not
sufficient.

ATTORNEY WILLIAM SACK: That’s what
the Beard asked for. They wanted —-

BARBARA RANDO, CHAIR: A picture of
the house, of what vyou’re going to build.

ATTORNEY WILLIAM SACK: But the plans
has not been designed yet on this, what’s going to be
built.

BARBARA RANDC, CHAIR: Well, they have
to be.

ATTORNEY WILLIAM SACK: They will be.
I mean everything has to be up-to-snuff when we apply
for the buliding permit. And there will be full
plans. But I don’t understand why it’s necessary now
and the Becard has told us in the past two hearings
that they don’t need full architectural plans and now
it’s geing back on that.

BARBARA RANDC, CHAIR: Mr. Sergi feels

Arlington Reporting Corporation
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the plans aren’t sufficient.

Ms. Gelineau, how do vyou feel?

GLENNA GELINEAU: Well, I don't want
to contradict, but I thought we asked for some type
of -- maybe we, again, I don’t remember exactly, but
I knew we asked for more than a similar than house
picture.

ATTORNEY WILLIAM SACK: It's actually
-— 1t’s not ftrue because we wouldn’'t Dbe back here
with Jjust the same revised plan 1f the Board asked
for architectural plans. I asked that specifically.

BARBARA RANDO, CHAIR: Mr. Rudnick,
how do you feel?

MARC RUDNICK: I feel that the
attorney may not be familiar with the way the Board
has done it in the past necessarily, but this is a
plan. This is an adequate plan in my view.

ATTCORNEY WILLIAM SACK: Say what?

MARC RUDNICK: This 1s an adequate
plan --

ATTORNEY WILLIAM SACK: Adeguate.

MARC  RUDNICK: -—- to meet the
requirements for a plan. If the Board asked for a

rendering, vyou know, that’s a fairly nebulous term.
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I mean I don't really Iike seeing a pilcture of
another house taken off of Google as the rendering.
But I feel that the Board has enough informaltion to
make its decision in order to go forward tonight.

BARBARA  RANDGC, CHATR: All right.
Would anyone like to make a motion to continue or to

MARC RUDNICK: Were we going ==

GLENNA GELINEAU: To read.

MARC RUDNICK: We had some other
testimony to --

GLENNA GELINEAU: To read it in.

BARBARA RANDO, CHAIR: Yes. Is there
anyone 1in the audience that is in faveor of this
petition? Anyone in favor besides the Petiticner?

Anyone seeking information?

{No response.)

Anvone in opposition? One, two,
three, four. Four pecple in opposition.

Would anyone like to speak and say why
they’'re in opposition?

ATTORNEY WILLIAM SACK: Can I just ask
the Board -- can I ask the Bcard how architectural

plans would help the Bcoard make its --

Arlington Reporting Corperation
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BARBARA RANDG, CHAIR: You can read
the application and vyou can check with the Law
Department.

ATTORNEY WILLTAM SACK: wWe did.

That’s why they accepted our application and the
Zoning Officer when we appliled. It was an adequate
submission,. S0, I don't know -- in this context, in
this kind of wvariance, I'm just asking how would that
help because maybe the Applicant will == 1if we come
back with fuvil architectural plans next time and wsa
know that that’s going to be --

BARBARA RANDO, CHAIR: And a rendering
of the exact house.

ATTORNEY WILLIAM SACK: Sorry?

BARBARA RANDO, CHAIR: And a rendering
of the exact house.

ATTORNEY WILLIAM SACK: That would
assist the Boeoard? I don't know how in this context,
but 1f that’s what it will take I711 discuss it.
But, I don't understand really, and it hasn’t been
articulated, how that will help.

BARBARA RANDO, CHAIR: Sir, I think
this 1is the way the Beoard is going. We’re heading

that way tc continue.
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ATTORNEY WILLIAM SACK: Well, I wish
that had been stated six weeks age when we were here
with the same plan and this was not discussed at all.

BARBARA RANDO, CHAIR: I think vyou
misunderstood what we sald because three people here

don’t remember saving that.

ATTORNEY WILLIAM SACK: Does anvbody
rememper asking for architectural plans? That was
not discussed.

BARBARA RANDO, CHAIR: All right.

There are two people that want to speak.

Please give your name and address for
the record, please.

CARLOS MEDIEROS: Yes, Carlos
Medieros, €5 Ash Street, Waltham.

I've 3Jjust got a couple of points.

Two-family, 40-feet frontage. This home is 37-and-a-

haif. So, why are we doing this and wasting our
time? I’ve just been in bed for three days. I have
to get up to come here tonight, vou know. And I

really don't look forward to this.
Now, my other guestion, they're still
doing a two-family, right? Are they going to do the

two-family -- the way they have it now is it starts
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at 32z feet from the back forward. By doing that,
that’s going to be right on ftop of my house. I have
two bedrooms upstairs, a living room downstalrs and a
kitchen. That’s 80 percent of my house. So, 1if
there’s a fire and 1it’s going to be =s0 close
together, I don't think it's a very good idea.

And the parking for four cars, now,
four cars and 1t’s 36 feet. You know, a parking spot
is nine feet. So, you have like nine inches on
either side and that’s it. What’'s going to happen
with all the snow? DBecause as of right now there’s
no place to put the snow cover there.

NANCY CARUSO: I just want to say cone
thing while he’s doing that. We keep hearing
hardship. And i1it"s a hardship if they were going to
live there, but I Jjust don’t see the hardship where
they just -- they don’t even know who they're saelliing
it to and who's goling to buy it. It’s a hardship for
us because we'’re the ocones who have to live there.
Iit’s a hardship for me looking ocut the window every

day and thinking of a fire. And I can’t see putting

it right next to a house. Like it’'s going to be like
this. Like I can't even picture how close is it
going to be. Like it’s Jjust toc close. It seems
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like we’re going to walk out of our door and the

house is going to be right there. How many feet are
going to be 1in between us? I guess that’s my
guestion.

And the other gquestion was I guess T
would like a fence on our half all the way down, too,
because I don’'t want them using our driveway. And I
just see that happening. Se, LI guess if they're
going to put a fence on one side, I guess I want 1t
all the way on our side, Toc. I guess that would be
a condition if you do that.

BARBARA RANDO, CHAIR: Could you give
your name and address?

NANCY CARUSO: It’s Nancy Caruso, and
I'm at 65 Ash Street. We’re husband and wife.

CARLOS MEDIEROS: And the other thing
here is it’s 52 by 40 feet high. As soon as I walk

cut into my kitchen, all I see is this big building,

whatever they call 1it. My driveway will never see
the sun again because 1it’s facing east. So that’s
going to be blocked. So, in the wintertime, I'm

going to have to use a lot of salt and just chip away
some of the ice.

And one of my other things, too, is I
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am deaf. When I go to bed at night, there could be a
fire, whatever it 1is, nothing wakes me up because I

can’t hear. So, I need somebody, you know, that can

NANCY CARUSO: I woke him up actually

that night. I remember that night. T mean it was a
scary night. I think it’s harder for us because
we‘re still There. I mean I know that sounds
terrible, but we're living here. So I mean and we're

always going to be worried like that’s so close,
like, vyeou know, what happens the next time. I
remember being at the docor. T didn’t know if we were
supposed to run out. And the wind, I Jjust thought
our house was going to go, too. And I mean 1 had all
my animals packed. T mean I didn't care about
anything but our animals and us. But it was Jjust

very scary. And I’'m just worried that they’re going

to be too close. I would feel better with i1t back.

gut I mean if vyou can't -- you know, but I mean I'm
Just saying those are our thoughts. We have
hardship, too, I feel. He has cancer. And this is

like reaily hard on him.
CARLOS MERIERCS: S0, the other thing,

too, is if they build a hcuse right there, right next

Arlington Reporting Corporation
{339)674-5100



10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

Waltham Zoning Board of Appeals/3-8-16/31

to mine, you know, I could be in my deck, grilling
hotdogs and hamburgers, and they can actually see
what kind of ketchup I'm using. That’s how c¢lose
they are, you know, 1it’s going to be. So, 1if you
really want it, just move the house back. You know,
it doesn’t have to start off at 32 feet. It can
start at 10 or 15.

I think that’s about it.

BARBARA RANDO, CHAIR: Thank you.

STENOGRAPHER: What’'s your name again?

NANCY CARUSO: It’s Nancy Caruso.

BARBARA RANDO, CHAIR: Is there anyone
else that would like to speak?

STENCGRAPHER: Carusc?

NANCY CARUSO: Yeah, Caruso, C-a-r-u-
s-o, and Carles Medieros, M-e-d-i-e-r-o-g.

ATTORNEY WILLIAM SACK: We talked
about this at the last meeting. They're on top of
the next house. So, every house 1is set back the same
distance except ours. So, Just make 1t consistent
with every other house on the street. To say that
we're golng To bulld on ftop of them, they're already
on top of the next people, and they’re on top of the

next people. It’'s not an argument.
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EMILEE DOHERTY : You have a copy of
this, but would it be ckay 1f I read it or would you
rather —--

BARBARA RANDO, CHAIR: Sure. No, go
right ahead.

EMILEE DOHERTY: I'm Emilee Dcherty,
and I'm a representative of 71 Ash Street. I'm
speaking con behalf of Antonic Nicolazzo.

He’s been to the last two meetings and
he’'s had a few concerns. S5c, we live on the second
flocr of 71 Ash Street where we both spend a lot of
cur time on the second-level deck. Right now we have
a beautiful privacy screen from the nature of the
trees that line my preperty and 67 Ash Street. The
concerns are that the trees will not survive dus to
the excavation c¢f the two-family dwelling. The roots
wlill be damaged resulting in dead or unstable ftrees.
To prevent this, I ask that all the trees that line
the property tc be removed and replaced with a hedge
-- I'm sorry, I don't know how to say the name of the
trees.

MARC RUDNICK: Arborvitae,

EMILEE DOHERTY: Yes, to be planted

with a height of seven to elght feet tall, spacead
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four to five feet from the center of the root ball
the entire length of the property.

In this plan =-- I'm Fjust going to
sidetrack -- they show that they wanted fo stop the
trees right at these cars. And they want to stop the
trees there because 1f the trees are planted there,
like we would ask to continue to have our privacy,
like our fellow neighbors are stating, they wouldn’t
be able to get 1into that car because, again, that is
how close the property line is, So, that is why in
this new printed out plan that they showed, I believe
they want the trees to stop there so that these
tenants will have access to those cars.

T will continue.

After the first meeting, Mr. William
Sack and cwner Elizabeth Gartz agreed to my request.
On a second meeting, they produced very vague plans,
not showing the plants in the plans and no details on
the house, such as walkways or entryvways. So, 1f
they're going to enter on say our side or thelr side,
how close 1s that going to be? Are the stairs going
to come down and basically touch our property line?
That wasn’t clear on the plan.

ATTORNEY WILLIAM SACK: That’s shown

Arlington Reporting Corporation
({339)674-9100



12

13

14

16

17

18

19

20

21

22

23

24

Waltham Zoning Board of Appeals/3-8-16/34

on the revised plan.

EMILEE DOHERTY: Ckay. They produced
a little more details on the plans presented tonight.
After looking this over, 1t's clear that what 1
requested 1s not going to £it. I feel like the house
should stay where it 1s, where 1it’'s been for many
vears, as a single-family home. I do understand that

that fire was very traglc and I can’t imagine the

loss.

I literally -- I will sidetrack. I
was there that night. It was seriously one of the
scariest nights of my life. And our bedroom window
was hot. That's how close it 1s. And if that house

was even closer, I mean I think our property, their
property, everything will be so close.

I will say that the fire did occur on
one of the coldest and snowiest winters we had on
record. Just so evervbody knows, I am a family of a
lot of firefighters. It was difficult for them to
get that fire out because the first hydrants that
they both went to, they were frozen. So, I don't
believe that bthe house being set back was Lhe resason
for them not being able to stop the fire going. The

first hydrant tThat was closest to &7 Ash Street was
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frozen. Mr. Sack keeps stating that the firefighters
had a hard time because of the hcuse being set back,
and I have a hard time believing that. There are
many houses on that same street that are szet back.
If the zoning is going to change on this property to
a two-family residence due to a hardship, I do feel -
- I also feel -- that the current owners should be
obligated to move in for at least five to ten years
and live in the situation and live in the close
areas. I Just don’'t see the hardship for it to be --
I just don’t see the hardship for it to be changed so
the property can be sold so more money will be paid
and bringing us abutting neighbors to have to live
with 1t for as long as we reside in our current
homes.

If you do change it to a two-family
residence, can 1t comply with the curreﬁt sethack?
With the current proposed plans, 1t appears that a
two~family home would be very close to our current
homes, which could be a danger to all abutting
neighbeors 1f an unfortunate scenario were to occur.
So, yes, if that house was set back -- with this new
plan, God forbid something were to happen, God forbid

scmething were to happen to our property, their
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property is in danger because of how close it is.
Being set back, at least it’s not abutting our home.

I don’'t see it feasible to park four
cars beside sach another and still have room for snow
or to even get by. So, what if -- so it’s a two-
family home. Say both families are families of five.
They each have three children. Most pecple that have
kids have 3UVs, bigger cars. How are vyou going o
open car doors? They’'re not. They’'re going to abut
onto our property line, abut onto 65 Ash Street’s
line who doesn’t have a fence. So, if they put up a
fence, thevy’'re going to have even smaller space and
there’s nc way that four cars are going toc park if
you drive down this driveway. It seems that there
won’t be encugh room to open the door.

So, that 1is all I have to say and
speaking on behalf of 67 Ash Street.

JOHN SERGI: Thank you.

EMILEE DOHERTY: Thank you.

BARBARA RANDO, CHAIR: Anyone else?

ROBERT BIBBO: May I address the Board
again on rebuttal? I would like to dust state
parking, the 9xl18 1is Waltham’s standards that was

done in 1985. All vyour parking lots are 9x18. So,
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her statement that the parking is too small, that
meets the standard of Waltham’s reguirement by the
City Council back in 1985. So, 1f she’s going to
have a problem with those parking there, that means
everyone who goes to a parking lot anywhere in

Waltham, evervplace, 1like a Polaroid, has the same

problem. And, no, they don’'t. S0, the parking
raguirements meet the setbacks. Waltham, for £ive
cars minimum, there 1is no sethack. So, pavement

right up to the lot line, where I think we’ve got a
foot off the leot line for the pavement. So, they
could put a fence there and the doors would still
open in that respect.

She mentioned the setbacks were too
close. The existing house was what, two feet? We
have this house as what, 10 and 10 is 1t?

ATTORNEY WILLIAM SACK: It’s a
narrower house than what was there before. Right.

ROBERT BRBIBBO: Excuse me one second,
6.75 east side. That meets the setback for Waltham.
Five-foot is the minimum setback for a structure with
the old lot status, while we go 6 and 10. So, I
would disagree with her opinion of the setback

reguirements because this meets the setback
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reguirements of Waltham Zoning and the parking.
ATTORNEY WILLIAM SACK: S, regarding

her éomment that she doesn’t believe that that was

the cause, well, I think the fire department’s

assessment is more important than her assessment.

And we quoted the fire chief. let me read it again.
The fire chief said, "It makes everything ten {imes
harder, the snow, the ice, the house. The location

of the house was set back. Accessibility was not..”

MARK HICKERNELL: So, both things
could be true.

ATTORNEY WILLIAM SACK: But it’s --
right.

MARK HICKERNELL: The locatlion of the
house and the cold.

ATTORNEY WILLIAM SACK: He was
specifically guoted as the setback, 1t was hard to
get to.

MARK HICKERNELL: It guocted all those
things. We get it. The quote things could be frue.

ATTORNEY WILLTAM SACK: And she also
menticned things that in her prepared statements that
contradict the new plan. We’re showing arborvitae

across the whole thing, a fence across the whole
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thing, even though she said --

EMILEE DOHERTY: I didn’'t get the
current plan.

MARK HICKERNELL: So, give her some
credit. We know they were working from what was here
before. We know you submitted something new. We get

it.

ATTORNEY WILLIAM SACK: I Just want to
make sure the Beoard understands that.

MARK HICKERNELL: Oh, we understand
it.

BARRARA RANDC, CHAIR: Sir, excuse me.
I don’t remember what the hardship was. What was the
hardship that vyou used?

JOHN SERGI: I've alwavs had a problem
with the hardship, Madam Chair.

BARBARA RANDC, CHAIR: What’'s the
hardship, Attorney Sack?

ATTORNEY WILLIAM SACK: Mr. Rudnick
himself menticned the hardship last time. He said
you do show a hardship because the house is set back.
The only thing we can do zright now, again, 1is to
rebuild on the same footprint that was there before,

in the same unsafe footprint, in the same footprint
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that didn’t comply with the ordinances of the City of
Waltham regarding setback side vyards. Now we’re
going to bring 1t intc full compliance. What else
would the Zoning Board like other than to have a
house that 1is in full compliance with all of its
dimensicnal reguirements? That’s what we’re doing.
And the fact that it's going from a cne-family to a
two-family, well, a two-family is permitted in the
zone. The whole street 1s filled with four-families,
three-families, two-families, except for two houses
on the whole street. So, it's really not about one-—
family or two-family. It's about two-and-a-half
feet. And I think that’s the whole issue.

BARBARA RANDC, CHATR: Well, I have a
problem.

ATTORNEY WILLIAM SACK: Otherwise, the
Board is telling us rebulld on the same unsafe place
in the back, with the same dimensional
irregularities. I can’t believe a Zoning Board would
want that.

GLENNA GELINEAU: But 1t’'s unsafe
under conditions. I agree with you, 1t was unsafe
then.

ATTORNEY WILLIAM SACK: It was alsc
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not in compliance. You're asking us toc put it back
in a place that’s not in compliance. We're going to
put it in compliance.

GLENNA GELINEAU: I understand. But
it’s unsafe under certain -- I get that. I mean if
it were summer, it wouldn’t have -- those issues
wouldn’t have applied.

ATTORNEY WILLTAM SACK: But we have a
case right on our hands of deaths that happened
because of inaccessibility and vyou want to repeat
that. I don't understand that. And the nelghbors
are happy --

GLENNA GELINEAU: No, we don’t want to
repeat that, sir. That’s not fair. We don’t want to
repeat that.

ATTORNEY WILLIAM SACK: No, I didn't
say you want to repeat that.

GLENNA GELINEAU: Yes, vyou did. You
did.

ATTORNEY WILLIAM SACK: But by putting
in a situation where —-

GLENNA GELINEAU: You did say that.

ATTORNEY WILLIAM SACK: - That

P

situation could repeat ditself. I misspoke then.
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We're put in the same situation where the situation
could repeat itself where we have the opportunity to
make 1t much more safe.

BARBARA RANDO, CHAIR: By building a
two~family instead of a one-family.

ATTORNEY WILLIAM SACK: Two-families
are permitted in the zone.

RARBARA RANDO, CHAIR: You don’t have
frontage.

ATTORNEY WILLIAM SACK: Well, that's
why we're here for the two-and-a-half feet.

BARBARA RANDO, CHAIR: Right. But vyou
don't have a hardship.

ATTORNEY WILLIAM SACK: But, we're
here -- but, Madam Chairman, we would have to be here
anyway 1f we wanted to do a single-family in a
different location.

BARBARA RANDO, CHAIR: Right.

ATTORNEY WILLIAM SACK: S0 we wouid
have to ke before this body anyway —-

BARBARA RANDO, CHAIR: Right.

ATTORNEY WILLIAM SACK: -- because we
want to move the house forward. Even a single-family

we would have to be here.
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BARBARA RANDC, CHAIR: Right.

ATTORNEY WILLIAM SACK: Sc, once we
can move it forward, why can’t we put on the property
what’s permitted in the zone? That’s what the whole
case 1s about, We will put fences. We will put
arborvitae. We will be good neighbors. T think

wa’ve justified the hardship.

JOHN  SERGI: Counseli, I’'ve got two
issues in my mind. I don't think vou've met the
burden o©f hardship, number one. And I believe that

this 1s more detrimental to the neighborhood than
what was there. S50, there’s two 1ssues there that I
don’t think you've convinced me.

ATTORNEY WILLIAM SACK: We’'re putting
-— there’s a chain link fence right there right now.
We're putting up a six-foot fence and arborvitae.
That's not more detrimental to the neighborhood.
That’s geing to be an upgrade from what they have

right now.

JOHN  SERGI: That’s not what I'm
hearing.

BARBARA RANDO, CEHAIR: Sir, vou have a
few problems. You have a few problems that you have
to work out. You have to work out the hardship. You
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have to get an exact picture ¢f the home you're going

to build. And you need better plans.

ATTORNEY WILLIAM SACK: We had the
hardship worked cut last time. Mr. Rudnick mentioned
it.

BARBARA RANDC, CHAIR: No, no, vyou

didn’t. You didn’t. Mr. Sergili -Hust said you didn’t.

MARC RUDNICHK: Unless vyou’'re willing
to guote what I said about the hardship, I'd really
rather vyou stop referring to me as okaying vyour
hardship.

ATTORNEY WILLIAM SACK: ©No, I remember
that vyou specifically -~

MARC RUDNICK: I hear you remember an
awful lot of things that the Becard seems not to
remember. So, why don’t you tell me what I said

about your hardship then?

ATTCORNEY WILLIAM SACK: You said I
think vou’ve shown hardship, vou've demonstrated
hardship, because of the location. That’s what your
words were.

MARC RUDNICK: Is that what my words
were?

ATTORNEY WILLIAM  SACK: Yes, that

Arlington Reporting Corporation
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vou've demonstrated hardsihip because o¢f location.
Yes.

BARBARA RANDO, CHAIR: All right. At

ot

his time --

ATTORNEY WILLIAM SACK: The single-
family —-- if it was a single-family, then is that the
issue? We could bring it into compliance and build a

single-family, 1s that the issus?

BARBARA RANDO, CHAIR: The issus 1is
hardship, first of all, and your plans. So, work on
those. In fact, I would suggest bypassing the

Building Inspector and maybe going to the Law
Department and getting an application and feollowing
the exact application. I don’t want to argue with
you, siz.

I'm gecing to make a motion at this
time that we continue the case sc¢ that you can do
some work.

ATTORNEY WILLIAM SACK: No, bescause --

BARBARA RANDO, CHAIR: Do you want us
to go forward tonight and vote on it? Is that what
vou'd like?

ATTORNEY WILLIAM SACK: I'd like to

have some understanding of what the Board is asking

Arlington Reporting Corporation
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for because I Jjust menticoned that --

BARBARA RANDO, CHAIKR: I Just ftold
you. All right.

ATTORNEY WILLIAM SACK: The plans are
dependent on a single-family and a two-family. The
plans differ. So, if it’s the issue of a two-family
versus a one-family, then we’d 1like to know that
because we’'re hearing conflicting things every time
we come here.

BARBARA RANDO, CHATR: You don't have
a hardship.

A1l right. I make a motion that we
continue Case 2015-21 to March --

ATTORNEY WILLIAM SACK: If we don't
have a hardship, spending $10,000 on an architectural
plan is not going to =--

BARBARA RANDCO, CHAIR: Sirt Sir!
Sir! We're going through making a motion now.

I have March 29™ or April 12",

JOHN SERGI: I'm okay with either one,
Madam Chair.

MARK HICKERNELL: I don’t understand
the purpose of continuing the case. If he deesn’'t

have a hardship, we should vote on it now.

Arlington Reporting Corporation
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BARBARA RANDC, CHAIR: Well, I =aid we
can go further, but he does not have the correct
plans. He does not have a picture of the exact
house.

MARK HICKERNELL: But the plans won’'t
change whether or not he has a hardship. But, I mean

BARBARA RANDC, CHAIR: Well, according
to page such-and-such of the application it savs so.

MARK HICKERNELL: No, Madam Chailr.
I'm not sure I understand what vyou’re saving. I
understand that the application requests certain
plans.

BARBARA RANDO, CHAIR: Right.

MARK HICKERNELL: But those plans are
not related to whether or not the Petiticner has
demonstrated & hardship.

BARBARA RANDO, CHAIR: We've got two
different issues here.

MARK HICKERNELL: I agree. I agree,
But if there’s no hardship, sending him back for
plans 1s a waste of evervbody's time.

MARC RUDNICK: And money.

BARBARA RANDO, CHAIR: Well, if he's

Arlington Reporting Corporation
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going to go with a two-family.

ATTORNEY WILLIAM SACK: Well, 1is it a
single-family? Because 1f -- can T confer with my
client for a minute?

MARK HICKRERNELL: I make a motion for
a five-minute racess.

BARRBARA RANDO, CHAIR: Motion for a
five-minute recess.

Second?

JCHN SERGI: Second.

BARBARA RANDC, CHAIR: Second. All in

favor?

ALL BOARD MEMBERS: Aye.

BARBARA RANDO, CHAIR: Opposed?

{(No Board Members opposed.)

BARBARA RANDO, CHAIR: Five-minute
recess.

(Short recess off the record.)

BARBARA RANDO, CHAIR: Attorney Sack?

ATTORNEY WILLIAM SACK: The Applicant
has agreed to return with the plans that the Board
has requested and to continue the hearing.

BARBARA RANDOC, CHAIR: You realize

that you still need a hardship?

Arlington Reporting Corporation
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ATTORNEY WILLIAM SACK: I think we’ve
demcnstrated a hardship given the location.

JOHN SERGI: I think you need to look
at the hardship again and the fact that it -- and
explain how this 1is more detrimental to the
neighborhood. That’s just my opinion.

BARBARA RANDO, CHAIR: Okay. I make a
motion to continue to March 29" or the 12™. Can you
do it by the 29'" or do you want April 127

MARK HICKERNELL: I would prefer April
12" anyway.

BARBARA RANDO, CHATIR: April 122 n11
right. I have a meotion to continue Case 2015-21 to
April 12", Did I get a second? Did you second that,
John?

JOHN SBERGI: I711 second that, sure.

BARBARA RANDC, CHAIR: How do vou
vote, Mr. Sergi?

JOHN SERGI:  vyes.

BARBARA RANDG, CHATR: Mr.
Hickerneil?

MARK HICKERNELL: Yes.

BARBARA RANDC, CHAIR: Ms. Gelineau?

GLENNA GELINEAU: Yes, but I —-

Ariington Reporting Corporation
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BARBARA RANDOC, CHAIR: Yas?

GLENNA GELINEAU: Yes.

BARRARA RANDO, CHAIR: Do you have
something to say?

GLENNA GELINEAU: (No response.)

BARBARA RANDO, CHATIR: Mr. Rudnick?

MARC RUDNICK: No.

BARBARA RANDO, CHATR: And the Chair
votes yes. All right. We will continue this case.
What 1s the 100 days. Do we have to change it?

MARK HICKERNELL: TIt’s May 10",

BARBARA RANDC, CHAIR: All right.

We will see you April 12'". Good luck.
/7
/7
7/
/7
/7
/7
//
//
/7
7/

Case Number 2015-26: Pasquale Torcasic, 41 Williams
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Street

BARBARA RANDO, CHAIR: Will the Clerk
please read the petition in Case 2015-26, Torcasio,
41 Williams Street?

MARK HICKERNELL: {(The Clerk reads the
notice for the above-mentioned Case intoc the record.
See Attached.)

BARBARA RANDG, CHAIR: Thank you. May

we hear from the Petitioner or the Petitioner’s

representative?

ATTORNEY JOSEPH CONNORS Good
evening, Madam Chairman, members of the Board. My
name is Joseph M. Connors, Jr. I'm an attorney

representing the Petitioner, Palt Torcasio, who is at
the hearing in row three. My office is at 404 Main
Street in Waltham.

As you know, the case was continued
and an opinion was reguested from the Law Department.
I did receive that on Friday afternocon. T did
provide and prepare a response tTo that opinion. I
sent 1t electronically today to Pam at the Law
Office.

BARBARA RANDO, CHAIR: But she didn’'t
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send 1t to us because she was out.

ATTORNEY JOSEPH CONNORS: Yeah, as I
discovered,

BARBARA RANDO, CHAIR: Yeah.

ATTORNEY JOSEPH CONNORS: So, I guess
-—- I do have a paper copy for everyone.

MARK HICEKERNELL: Thank vyou.

ATTORNEY JCSEPH CONNORS: 30 what I've
submitted is a written response and a copy of three
cases that I'wve cited in my response. I guess I -~
Madam Chair, how would you like me to proceed? 1
¥now that fThe Board is Just getting that now, which
is unfortunate.

BARBARA RANDO, CHAIR: Right. T think
we nead a short pericd of time to be zble to digest
this.

JOHN SERGI: So, counselor, you
drafted this in response to this?

ATTOERNEY JOSEPH CONNOR3: Yes. Yes.

JOHN SERGI: Okay.

ATTORNEY JOSEPH CONNORS: Yes, so the
opinion from the Law Department, March 4.  And I
drafted this vyesterday and 7just attempted to submit

it today.
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JOHN SERGI: Okavy.
ATTORNEY JCSEPH CONNORS: so, March
gth

So I put the second date on the final page.

{Board members reviewing document.)

BARBARA RANDO, CHATR: You may
continue.

ATTORNEY JOSEPH CONNCORS: Madam Chair,
I admit this nonconforming issue is not easily
determined, I mean there’s a lot of cases that have

discussed 1t over the vears and it’s sometimes
unclear as to how we apply it because we talk about
nonconforming use, nonconforming builldings, and
noncenforming land. But I would say that in this
case we have two nonconformities today.

One, we have a use, which is
noncenforming, a single-family residential use in a
Commercial Zone that’s nonconforming.

Number two, we have nonconforming lot
size because it’s 6,900, 6,982, I believe, in a --
6,932 1in a Commercial Zone that reguires 10,000
sqguare feet. So, there’s two nonconformings that we
have.

And we’re seeking to make an addition

onte  the existing structure and eliminate the

Arlington Reporting Corporation
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nonconforming use and convert the entire puilding and
the addition itself into a conforming use, a use
that’s permitted in the Commercial Zoning District,
an office for the business and a garage for the
business as well.

I would say that -- 1 didn't point it
out in my little supplemental brief here, but on page
two 0of the opinion from the Law Department, paragraph
two, and 1it’s the second =entence, she =states,
“However, if there i1s a nonconforming structure or a
nonconforming use on a lot that does not meet the
land area requirements then relief may be available
via special permit relating to the structure or use.”

I mean I think we’re saying the same
thing. She’s saying we can get a special permit if
we have nonconforming structure or nonconforming
land. But she does, prior to that, say there’s no
such thing as nonconforming commercial land, and I
respectfully disagree. The definition of
nonconforming inside of the Waltham Zoning Code is,
on page two of my supplemental brief, Section 2.331,
as “..the use ¢f any building, structure, or land that
does not conform to the regulations of the district

in which it is located.” So, land is stated, “the
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use of any building, structure, or land.” S0, the
land, or lot, is nonconforming. The structure that
sits on it isn’t necessarily nonconforming, but 1it’s
almost, vyou know, nonconforming because the lot
itself is nonconforming. S0, there 1s, under the
Waltham Zoning Code, a noncenforming wuse which
includes land.

And T would admit that if there wasn’t
a structure there, 1f 1t was just a vacant parcel of
land that was 6,000 sguare feet, I'm out of luck.
But, in this case, we have a structure on it, so with
somebody trying to add onto that, make an addition to
that.

So, on page one, she talks about
Section 3.722, and it's 3.7223. I mean we really
weren’t requesting relief under 3.7223 because T
believe, my reading of that, was that’s to change it
from one nonconforming use to ancother nonconforming
use. And we're attempting to changs it to a
noncenforming use to a conforming use. So, the use
itself will be conforming under the statute.

So, I've also pointed ocut three cases.
The first case is Roeckwood v. Snow, which talks about

applying Chapter 40A, Section 6, in this context, in

Arlington Reporting Corporation
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the context of an extension or structural change of a
nonconforming structure. And, on the top of page
three, the last sentence, it’s a qguote, 1t says, “If
the first and second sentences are read together,”
and they’re talking about 40A, Section 6, “the
statute permits extensions and changes to
nonconforming structures if the extensions or changes
themselves comply with the ordinance or by-law, and
the structures as extended or changed are found to be
not substantially more detrimental To the
neighborhood than the pre-existing nonconforming
structure or structures.” Our proposal is a garage,
and I refer to 1t as a public garage Dbecause
essentially it is a 9private garage under the
definition of the Zoning Code, which talks about
residential use, and a public garage 1is any other
garage. So, the garage is not public per se for the
public, it’s for him, but 1it's a commercial garage,
hence the difference between the private garage
definition.

And I point out the Nichols case
states that whenever a nonconforming structure 1s
altered tTo provide for a different use from the use

prior to the alteration, the ordinance applies even
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if the new use is a permitted one. But I mean I do
think that there 1s an excepiion to that. And it
says, I'm guoting Nichols again, it says, top of page
four, “If no alterations are made, a change from a
permitted use to another permitied use need not he

£

presented to the board of appeals.” So, 1f it was
just a turnkey change of use from one use to another,
we could simply do 1it. And we may need to comply
with the Building Inspector for, you know, the design
of the entryways and fire safety and things like

that, but we could do it. And, despite the opiniocn

of the Law Department that says you can’t, I think we

can. So, I think what’s applicable 1is 3.7222 and
3.22 -- I mean only 3.7222 and Chapter A40 -~ Chapter
404, Section 6. If the prcposed alteration conforms

to the reqguirements of the ordinance and 1f the
proposed alteration is not substantiaily  more
detrimental than what we have there today, then we
can have a grant of a special permit,

I also point out a case from the Land
Court, DeFelice v. Scigliano, which again calls into
guestion the decision of the Law Department in which
she says, "“The language drafted in the Waltham Zoning

is intended only to grandfather existing one- and
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two~family homes on undersized residential zoned
lots, not uﬁdersized commercially zoned lots.” So,
she’s saying that 1f T have an undersized cocmmercial
lot, T'm out of luck even 1f T have a structure on
it. And I say that’s not what 404, Section & says,
and that’s not what DeFelice says. And it’s a Land
Court case, but I gquote it in my brief. But if you
turn to page six, I believe, or five, five of the
DeFelice wv. Sciglianc case, paragraphs 37 and 238,
what’s what I cited in my brief. You know, in 37 the
court says, well, vyou know, 1f we have an undersized
lot with a structure on it -- actually, we have a lot
with a structure on it, and then we amend the zoning
ordinance to require a greater lot area, so now this
lot and the structure is technically undersized. If
you were to read it that the 40A, Section 6, only
appliesd to structures, then the neighborhood
complained that the commercial use and the building
onn the commercial undersized lot needs to be turned
down. And the court says that this just doesn’t make
any sense. | So, the court states, however, “Neither
Section © nor the bylaw expressly protects an
undersized nonresidential lot. Heowever, both do so

by necessary implication. Section € states that a
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bylaw ‘shall not apply to pre-existing structures.’”
And then he goes to the example of, “Suppcse a
building..”

And then in 38 he follows up, "I
conclude that 1f there 1is a nonconforming structure
on an undersized nonresidential @ lot, Section 6
protects the lot co-extensively with the protection
given the structure under Section 6. If the
structure Can be reconstructed, extended, or
structurally changed or altered under Secticn & and
its attendant case law, then the lot is protected.”

S¢, we believe that -- vyou know, I
disagree with the opinion of the Law, but I do think
that the commercial undersized lot is grandfathered,
is protected under Chapter 40A, Section 6. I think
her opinion discards or ignores Secticn 2.33 of the
Zoning Ordinance. It alse deesn’t take into
consideration the cases I’'ve cited.

But T do think that -- I mean I know
there was discussion do we even need a special

permit, vyou know, if he is subject to conforming to

the setback reguiremsnts. And I do have o agree
that vyou do. I mean the cases, and the Nichcls case
says, they have -- they didn’'t even make any —-- the
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only alterations in the Nichols case were interior.
They didn’t even do -- they didn’t even change the

footprint. But I think they went from a gas station

te an coffice. And so the court said that even though
vou're going from a gas station, which is a
nonconforming use, to an office use which is

conforming, you still need a specilal permit for the
Zoning Board cof Appeals.

So, I think I need one. And, I think
that really 1it's whether o©or not the alteration
conforms to the Zoning Code, and 1 think it does.
So, we pointed cut that 1t meets all the setback
requirements under the Zoning District and the
requirements for a lot in this Commercial Zoning
District. We believe that we’re going to take a
nonconforming use in a Commercial Zoning District --
and, granted, this neighborhood is, you know, there’s
some residential uses that are mixed in out there.
So, it's kind of a -- 1t's a mixed neighborhood,
although it 1s commercial. S0, here Mr. Torcasioc
bought what he thought was & commercial lot, hoping
to use it for his commercial business, and he’d like
to use it with a garage so he can keep hig materials

in -- not his materials, but his equipment in there.
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So, I respectfully disagree with the
opinion of the Law Department and have cited those
three cases, which I think clearly sets out that we
are entitled to grandfathered protection. Sg, that’'s
my SUmmary.

BARBARA RANDO, CHAIR: Mr. Sergi, do

you have any questions of Attcorney Connors at this

time?
JOHN SERGI: No, not at this time.
BARBARA RANDC, CHAIR: Mr. Hickernell?
MARK HICKERNELL: T think the DeFelice
case 1s a good one for you. I have to say in

fairness, I haven’t had a chance to digest the Law
Department’s opinion much less sort of line 1t up
with what you provided just by your heroic efforts to
get us something tonight.
ATTORNEY JOSEPH CONNORS: Yes.
MARK HICKERNELL: S5¢, there’s - 1
mean I just couldn’t possibly rule tonight or vote.
BARBARA RANDO, CHAIR: Ms. Gelineau?
GLENNA GELINEAU: HNo guestions.
BARBARA RANDO, CHAIR: Mr. Rudnick?
MARC RUDNICK: Perhaps vou could take

a moment to address more correctly -- more in-depth

Arlingten Repcrting Corporation
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the -— I mean the issue for me, Joe, is Lhe ordinance
says “in that use,” “alter or enlarge in that use.”

ATTORNEY JOSEPH CCHNNORS: Right.

MARC RUDNICK: And this =-- vyou know,
first of all, T appreciate your research on this well
made case. I'm still not convinced that we’'re doing
what the ordinance says, granting relief because vyou
alter or expand in that use. You're altering or
expanding the structure. You're clearly doing that.

ATTORNEY JOSEPH CCONNORS: Rignht.

MARC RUDNICK: But you’'re not doing it
in that use. You're wutilizing the expansion o
Justify the applicability of a special permit to an
undersized lcot. I think i1f our ordinance didn’t say
“in that wuse,” if it FJust said “the alteration or
expansion of the structure would ke allowed if the
Zoning Board gives you a special permit,” and so on.
I mean I get your connections about the land and why
the land would be treated like the structure. It’s
similarly protected even when the ordinance talks
about the structure. But that’s where I'm having a
hard time getting on Dpboard is that the ordinance
clearly says vyou’ve got to alter it or change 1t in

that use.
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ATTORNEY JOSEPH CONNORS: Yeah.

MARC RUDNICK: Not even to a better
use, 1f I could say that conforming meant better.

ATTORNEY JOSEPH CONNORS: Right. And
the Law Department is underlining that use. And I
see what vou're s=aving. And 1 think that that’s
where what I first said was that when you’re talking
about nonconforming uses, nonconforming buildings,
and noncenforming land, the language 1is kind of
threwn around, vou know. And so you'll even find
cases where they’ll talk about, well, it  says
nonconforming use; the case that I cited 1t says
nenconforming  structures. But we need to, by
necessity, apply that to nonconforming land as well.
And if vyou look at the definition of nonconforming
uses on the Waltham Code, 1t says the use of any
kuilding, structure, or land. So, I read
nonconforming use toe be a generalization of a
nonceonforming, whether it’s use, building, or land.
And so that’s what I would say that that applies to.
And T think that 1f we’re creating a conforming use
and you're eliminating a nonconforming use, you would
think that that would comply with the zoning and be

better.
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But I mean I hear what you’re savying,
but that’s my explanation. And that’s the way I read
it. And I think a lot of the cases kind of talk
about that, vyou know, because 1t wasn’t perhaps
drafted as clearly as 1t should be, the statute, and
it talks abkout nonconforming use generally. And
scmetimes it doesn’t break 1t down to the structure,
or the land, or the use. Because when it talks about
nonconforming use, sometimes they mean the structure
or the land.

MARC RUDNICK: You know, to be frank,
I haven’t had a chance to read these fairly complex
cases that you're citing. And I'm hoping that they
shed light on this specific issue. Since it sounds
like the Board 1is going to lock to continue your case
anyway to give the members a chance to read it, I
would Just remind you that anything vyou could add
apout that specific aspect of this is going to help
me make a decision.

ATTORNEY JOSEPH CONNORS: Yes.

BARBARA RANDO, CHAIR: Does  anyone
else have any other questions of Attorney Connors at
this time?

(No response.)
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BARBARA RANDO, CHAIR: Is there anvyone
in the zudience that is seeking information?

(No response.)

RARBARA RANDO, CHAIR: Iz there anyone
in the audience in faver of the petition? Cne
person.

Anycne in opposition? One person.

Anyone who would like to stand and be
recognized in favor or in oppesition?

Go right ahead.

COUNCILOR ROBERT LOGAN: Thank you.
Robert Logan, 102 Tavlor Street, Ward 2 Councileor. I
represent this area.

Just to note a couple of things.
First of all, obviously we’ve got a couple of legal
opinions that don’t agree. One came from the City

Solicitor and one came from the attorney for the

Petitioner. For the record, I agree with the City
Solicitor. You can make vyour own decision, but
remember who each of these attorneys work for. One

of them deoesn’t work for vyou.
In this area here, this is
regidential, this is residential, that's residential,

that’s residential, that’s residential, that’s
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residential. So you've got a lot of residential. I
believe that is residential. And there are a lobt of
other residential all around. So, it is mixed. Butb,

really, T  would categorize that area as more
residential than commercial even though 1it’'s a
Commercial Zoning District.

There are gquite a lot of materials
that you’'ve received and I got coples of them. And I
did take a guick look at the legal opinion that the
attorney for the Petitioner presented. And I notice
& recurring them in that and these materials, and
that 1s a strong attempt to focus your attention on
Chapter 40A, which has some general terms applying to
the rights of nonconforming uses. However, 1t's
important to remember that local ordinances can be
more specific. We can regulate beyond that.

Interesting that the notice mentions

Section 3.7222, but it doesn’t say what that says.

Then you’ve got the application. The applicaticon
cites Section 3.722 in two places. It deesn’t say
what 1t says. There’s a brief from the attorney

which menticns, again, in three places, Section
3.722. And then it quotes Chapter 40A, Section 6.

So, it mentions -- it cites 3.722, but then it gives
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yvou language from Chapter 40. Then on the next page,
it cites 3.722 again and kind of paraphrases, not
gquite completely, Section 3.722. Then two pages
atter that, it says, "“The ordinance simply states
that & special permit is required for an alteraticn.”
It makes that statement. That is quite fact -- as a
matter of fact not frue. It doesn't simply state
that. But, again, it doesn’t give the language.

Then there’s proposed findings of fact
in which it’s mentiocned twice, but, again, it doesn’t
give you the wording.

Then there’s the proposed decision
that c¢ites it, and it makes the assertion that the
propesal meets all of the requirements -- all of the
reguirements of 3.722. And then it has points one,
two, and three.

One, it quotes, “The locus is
nonconforming under the .7

Two, “The proposed alterations shall
meet or exceed the dimensional requirements of the

s

Zeoning Ordinance,” which isn’t a requirement of that
section.
And, three, "The altered noncoenforming

lot 1s not substantially more detrimental.” None of
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that is mentioned in Section 3.722.

Thern, finally, there’s a number of
exhibits, one of which 1is a copy of Section & of
Chapter 4034, bhut no copy of Section 3.7222, which all
leads me to what is 1t that they don’t want ycu to
see. So, ycou may have already -- 1 see you've got a
book out. You may have already looked at it.

So, what does Section 3.722 say? It
says, “The nonconforming use may be altered or
enlarged in that use -- in that use -~ to an extent
not exceeding 10 percent of the ground floor area of
the building or area of land use at the time.” Now,
what does that mean ground floor area c¢f the building
or land? The land refers to let’s say you had a -junk
yard, Route 128 Used Auto Parts, and you had a
certain -- the land is what’s being ussd. It’s not a
building. The land. And vou wanted to expand that,
you would lock at how much land is currently being
used for the Jjunk yard and you could expand that by
10 percent. In this case, we’re dealing with a
buiiding. S0, the building could bhe ~- well, 1if you
believe tThat the attorney for the Petitioner’s
arguments that this can be granted at all, which the

Law Department disagrees with, but let’s assume just
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for the sake or argument that the attorney for the
Petitioner 1is right and that you could grant this,
what could vyou grant? It says, “Not to exceed 10
percent of the bullding area, the current building
area.’” The existing buillding is 1,324 sguare feet.
By my math, that means the maeximum building addition
you  could  approve would be a 132—Square—foot
addition. That’s 10 percent. The addition being
proposed is 2,940 square feet. It's bigger than the
-— it’s almost -- 1it’s more than double the existing
building. The addition itself is more than twice the
size of the existing building.

The ordinance, they applied for a
special permit under Section 3.7227. It clearly
limits the expansion to 10 percent. How in the world
could vyou grant that? It's just -- I mean it's a
complete non-starter. You know, I don’'t know what
the argument is how you get around 10 percent. It
says, “To an extent not exceeding 10 percent, may be
altered or enlarged.” It couldn’t be any plainer.
And the reason is clear that the idea of this is to
give some minimal relief not to allow someone to
triple the size of a building. Clearly, any common

sense reading of the Zoning Ordinance 1s absolutely
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clear that that would never be the intention is that
you could  take a nenconforming  building on  a
nonconforming lot and triple the size of it through a
special permit.

So, you knew, I think the language is
clear. Again, I agree with the -- would tend to
agree with the opinion of the Law Department rather
than that. I don’t agree that this can be granted at
all. But, 1if it can, ail they can get 1is a 132-
square-foot addition. And I'd 1l1ike to hear the
argument how that’s any different.

Thank vyou.

BARBARA RANDO, CHAIR: Thank you.

All right. I think it’s the wish of
the Board to continue this case as well so we can
digest the information that we received. So, do I
have a motion for it, a motion to continue the case?

JOHN SERGI: I'11 make a motion, Madam
Chair, to continue the case.

BARBARA RANDO, CHAIR: Motion by Mr.
Sergi. Do I have a second?

MARK HICKERNELL: Second.

BARBARA RANDO, CHAIR: Second by Mr.

Hickernell.
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How do you vote Mr. Sergi?

JOHN SERGI: Yes.

BARBARA RANDC, CHATR: Mr. Hickernell?

MARK HICKERNELL: Yes.

BARBARA RANDGC, CHAIR: Ms. Gelineau?

GLENNA GELINEAU: Yes.

BARBARA RANDO, CHAIR: Mr. Rudnick?

MARC RUDNICK: Yes,

BARBARA RANDO, CHAIR: And the Chair
votes yes,

Do you want to join us on April &% --
April 122 I was asking vyou.

ATTORNEY JOSEPH CONNORS: April 1292

BARBARA RANDQO, CHAIR: Yeah, do you
want to join us on that night?

ATTORNEY JOSEPH CONNORS : I'm
available, ves.

BARBARA RANDO, CHAIR: All right. Do
we have to extend the 100 days on this case?

MARK HICKERNELL: I don’t see 100 days
on this case for some reason.

BARBARA RANDO, CHAIR: I'm scrry?

MARK HICKERNELIL: I don’t see 100 days

date.

Arlington Reporting Corporation
(339)674-9100



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Waltham Zoning Board of Appeals/3-8-16/72

BARBARA RANDO, CHATR;: No. When did
we first hear it, 2/187
All right. We will continue this case

to April 12%. Thank you.

One more motion is in order.

JOHN SERGI: Motion to adjourn, Madam

Chair.

it.

//
//
/7
/7
/7
!/
//
/7
//

BARBARA RANDO, CHAIR: Second?

MARC RUDNICK: Second.

BARBARA RANDO, CHAIR: All in favor?

ALL BCARD MEMBERS: Aye.

BARBARA RANDO, CHAIR: Cppossad?

(Nc Board Members opposed.)

"BARBARA RANDC, CHAIR: The ayes have

We're adjourned at 8:35. Thank you very much.
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