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PROCEETDTINTEGS

BARBARA RANDO, CHATR: Gocod evening.
The Zoning Board of Appeals for Tuesday, February 2,
2016 is called to order at 7:00 p.n.

Tonight we have an extension of time,
one ccntinued case, and one new case pefore us.

The extension of time is on Case 2014-
29, Zottola, 300 College Farm Road;

and Case Number 2015-09, ILouis J.
Antico and Anthony J. Antico, Prospect Hill Road, and
that is for overturning the decision of the Building
Inspector;

Case 2016-01, James A. and Michelle M.
Cristcfori, and that address is 678 Trapelo Road, and
that’s for a variance and tce amend an existing
decision.

The members sitting this evening are
Mr. Sergi, Mr. Hickernell, Ms. Gelineau, Mr. Cotton,
and T am Barbara Rando.
//
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Case HNumber 2015-089: Louis and Anthony Antico,

Prospect Hill Road.

BARBARA EANDO, CHAIR: Would the Clerk
please read the petition in Case 2015-097

MARK HICKERNELL: ({(The Clerk reads the
above~mentioned petition into the record. See
Attached.)

BARBARA RANDO, CHAIR: Thank you,

May we hear from the Petitioner or the
Petitioner’s representative please?

ATTORNEY BRIAN GROSSMAN: Thank vyou,
Madam Chailr, members of the Board. Brian Grossman on
behalf of the Petiticners Antico.

We appreciate the Reoard’s continuance
in Nevember so that we could have time to review the
submission that was made that evening from the
Building Inspector’s counsel. As 1t was noted, the
continuance request last time, when only four Board
members were present, I hadn’t had a chance to even
review 1t and I <c¢ertainly wasn't going to be in a
position to respond. I've had & chance to review it
now. My expectation at that point when we reguested

the continuance back in November was that another
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round of priefing and supporting statements may be
necessary.

Having reviewed 1it, and this was to
Mr. Sergi’s point at the last hearing, T resisted the
lawyerly urge to drop another 15 pages or so on the
Board because, gquite frankly, I didn’t need to.
Counsel’s latest  submission dated in  November
essentially continues tc argue a point on which she
and I agree. If & Building Inspector erroneously
issues a building permit or makes an interpretation
of an ordinance and then realizes it, depending upon
the applicable statute of limitations of six to ten
years, he’s not estopped from seeking to enforce the
ordinance. None of the cases by counsel involve that
circumstance because that’s not what happened here.
That’s not what our argument 1s. The argument we
have made to this Board repeatedly is the Board made
a prior unappealed decision that very carefully and
very thoughtfully went through the criteria to
determine whether or not the existing tower and the
existing uses were pre-existing nonconforming or not.
The Board found 1in granting the request for a
petition to replace the pre-existing nonconforming

tower and wuses that 1t 1n fact was. And that
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decision went unappealed. And that is, 1in part, what
we have based our argument on is that you don't need
to revisit this again.

Attorney Learned said I haven't cited
any cases Ior the propesition that actions by an
individual municipal official are treated differently
than an action by the Board. But, all I was doing
when I did that in my November statement was
effectively stating a clear fact of delineation
between the types of cases that exist in this area.
There’s the line of cases Attorney Learned has given
you, which, yeah, we agree, 1f a Bulilding Inspector
errconeously issues a bullding permit and & couple of
days later reallzes he’s made a mistake, he can
revoke that building permit. But there i1s a second
line of cases, and those are the cases that I have
cited and some of those cases Attorney Learned has
cited as well, that talk about the effect of a
Board’s decision and whether or not it has
preclusive effect or not. And the fact that those
cases even exist and the fact that we're talking
about them make very clear then the delinesation
between a municilpal official action like the Building

Inspector versus the potential preclusive effect of
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an action by the Board. And we've given you cases.
Some of the early cases say it’s not clear. We think
that there may be a preclusive effective. They seem
to be leaning that way. The latest case I’'ve cited,
the Kuclas case, seems te be continuing the trend
toward finding preclusive, in fact that case does,
find preclusive effect by the Board.

And it's a very important distinction
because the Beard, as we talked about before, is a
quasi-judicial Dboard. And sc  1ts actions are
reviewed differently than the actions of the Building

Inspector. In fact, the first step in appealing the

action of the Building Inspector 1s not to go to

court, it’s to come to you. He’s made a mistake.
He's wrongly denied my building permit. Or, he’'s
wrongly issued a bullding permit. Board, please make
a decision. Here’'s the evidence. The appeal from
this Board goes to a court. We have procedures.

There's a difference Dbetween the actions of the
Building Inspectcr and the actions of a quasi-
judicial board.

And the cases under Section 17 of 40A
are very clear. And we talked about this before. If

someone faills to challenge a decision, even a
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possibly errcnecusly one within the 20 days after
this Board has filed its written decision with the
City Clerk, they have lost the right to the appeal.
Even if they file that appeal within the 20 days and
forget to notify the City Clerk within those 20 days
and they do it on day 21, vyou've still lost that
right to your appeal. A&And, effectively, that’'s what
we have here. And those are thne cases that I've
cited to you in terms of potential preclusive effect
or preclusive effect <of the Beoard, of a Board
decision.

If we follow Attorney Learned’s theory
of inclusion, there would be no point in that. It
this Board were to make a decision and grant a
special permit and it goes on appeal and someocne
operates under the terms of that special permit,
someone could go to the Bullding Inspector and say,
“I think this is wrong. I think they are illegally
operating and I think they needed something else,”
cor, “I don’t think the special permit was properly
granted.” In that instance, under Attorney Learned’s
theory, there would be nothing to stop the Building
Inspector from ceasing a use that you’ve authorized

and that went on appeal. And 1f the use 1is being
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done 1n accordance with what you have granted, the
appeal, or a collateral attack on that, like asking
the Building Inspector for enforcement, is improper.
The appeal must come within the 20 days. Otherwise
-~ and the cases bear that out, including the Kuolas
case tThat I've cited to you. If there’'s a guestion
about the legality of the use, or there’'s a guestion
about whether or nct the Board should have actsed the
way they did, or should have come out the way they
did, those issuss need to be resolved within those 20
days. If you don’t do it, vyou've lost that right.
And to try and collaterally attack that use is

improper.
And 1in the Kuolas case that 1I've

cited, what happened was you had a three-family use

being used by a prior owner. I'm going to run

through this gquickly. I know vyou’'ve read the

submission I made. But it’s very instructive.
BARBARA RANDO, CHAIR: Did wyou send

this information to us recently?

ATTORNEY BRIAN GROSSMAN: Yes. No,
no, no, no. This i1s from my November submission.

So, what vyou had were prior OwWners

obtained a special permit to convert a pre-existing -~
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- what they argued was a pre-existing nonconforming
three-family use to a four~-family use. The Board of
Appeal granted the special permit to allow the
modification of the pre-existing nonconforming use
from the three-family to the four-family. They found
it was pre-existing nonconforming and then they
allowed the change to the four-family.

The property gets sold. Three years
later, the abutters come along and go tc the Building

Inspector and ask him to regquire the owners that have

12
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been authorized by the Board of appeal..through.  a

special permit to operate this four-family house to

require the new use as a single-family. And the
Building Inspector sald, “No, there’s a decision on
record. I'm nct going to do that. The decision of

record authorizes the use.”

The Plaintiffs appeal to the ZBA. And
the ZBA upheld the refusal of the Building Inspector
to enforce citing the conclusive nature of the prior
unappealed decisicn. The abutiters tThen appealed that
to court and asked the court to allow them the right
to offer additicnal evidence as to whether or not
that original special permit should have been

granted, whether other relief such as a variance,
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which had been considered by the Board but found
unnecessary, was required. And the court rejected
that as a collateral attack on the unappealed
decision.

The way T understand Attorney
Learned’s argument to be is that in this case that
result would be okay because the Building Inspector

looked at it and decided one way and said, “You know

what? There's an existing decision on record. I'm
not going to go against that. I think that’s
correct.” However, if you follow what she has argued

to you the other way, 3if that Building Inspector
decides differently and says, “You know what? I

£

think you’re right,” then as she sees it the Building
Inspector could still enforce and issue & cease and
desist order ceasing the use of the four~family that
the Board had authorized.

And it’s important, again, to
understand the  flow  here, He’s the =zoning
enforcement officer as well as the Bulilding
Inspector. So, when somecne disagrees with his
decision, vyou’re the Board of first recourse. After

that, Superior Court or the Land Court. What she’s

arguing 1s no matter what your decision is, no matter

Ariington Reporting Corporation
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how old it 1s, no matter whether or not 1t was
appealed or not, 1f the Building Inspectcer decides
that despite the fact that something is being used in
accordance with a permit you have authorized, he can
put a stop to 1t. And it’s Just not the way the
cases bear out. If the use has been authorized by
the Board and its gone on appeal, then that use is
authorized. If someone wants to stop that, 1f
somecne thinks the Board has made a wrong decision,
appeal within the 20 days. If you don't, you’'ve lost
your right not Jjust to appeal it directly, but to
appeal 1t by collateral attack.

And, effectively, that’s what Mr.
Forte has done here. There was the prior unappezaled
decision, understanding he wasn’t the Buillding
Inspector at that time, but there was a Building
Inspector. It's an office. ITt’s a positicn within
the City. His predecesscor didn't appeal it. And
regardless of what came out of 1it, he takes, coming
late to the party, he takes the situaticon as he finds
it. And, as he finds 1it, there’'s a prior unappealed
decision of this Board that says the use 1s pre-
existing nonconforming. The tower was pre-existing

nonconforming. And we're going tc authorize its

Arlington Reporting Corpcration
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replacement and modification.

That’s really all we're asking you to
do is to uphold your prior decision making a --
having seen the evidence -- and I understand that new
evidence may have potentially been brought forward.
However, that evidence was effectively in the control
of the City the entire time. It was in the control
cf the Buillding Inspector’s office the entire time.
If there was a disagreement over whether or not that
decision should have been granted, it needed to be
appealed within 20 days.

The other argument we’ve heard from
counsel 1s, well, we didn’t need to appeal anyway
because there were these other issues and so it
didn’t matter. We didn’t have to appeal at the time.
Another case I've given you 1s Elder Care, cited in
my November filing, that talks about -- granted, it’'s
a constructive approval. But 1it's a constructive
approval and then the Board files a late appeal of it
and effectively argues, well, we didn't really need
to appeal anyway because the relief that is claimed
to be constructively granted would have exceeded the
authority. We couldn’t have done it anyway. And the

court rejects that.

Arlington Reporting Corporation
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As counsel has admitted anyway, that’'s
some of the thecries that she has advanced in terms
of, well, they didn’t need to appeal because of these
cther issues, so it couldn’t have been built anyway.

First of all, it’'s speculation. She’s admitted that

in the record. But, two, itf’s irrelevant to the
issue at hand, which is the Board made -- heard
testimony. It was provided evidence, saw that

evidence, and made a very specific decision with very
specific findings. And we go through that for you in
my November submission that talks about the exact
findings that the Board made with regard to the tower
and the existing uses.

The Board found that 1t was empowered
to grant or deny the special permit that was sought
by the Petitioner at the time, which was to modify
the previously nonconferming use;

that the tower was used for wireless
radio and telecommunication services, for various
vital services, including ambulance agencies, Dbus
services for handicap people, emergency vehicles, as
well as fire, police, and other agencies of the City
of Waltham;

the existing use of the tower, which

Arlington Reporting Corporation
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began in 1%62, was not regulated as to height at the
time and was classified as a nonconforming use;

when the tower was extended to its
present height, the Petiticners were advised that
building permits were not required since the tower’s
use was a pre-existing nonconforming structure;

the proposed tower would remain the
same helight as the replaced tower, and will have
installed thereon the same wireless and
telecommunication equipment;

the Petitioners requested a special
permit from the Board of BAppeals to alter, enlarge,
reconstruct, and extend the present tower all 1in
accordance with Article 3, Section 3.7222 of the
Zoning Board, which is the pre-existing nonconforming
section of the ordinance;

and that the Board of Appeals,
pursuant to 4CA, Section 6, may enter a decision
allowing the alteration or extension of a
nonconforming use when the proposed extension or
addition 1is nct substantially more detrimental or
hazardous to the surrounding neighborhood than the
existing nonceonforming use or structure;

the Board also found the towers 1in

Arlington Reporting Corporation
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19606, '67, and '82 continuously used to broeoadcast
wireless radio and telecommunication.

So, in all those findings, and then
the ultimate decision o©f the Board granting the
regquest of the relief to modify and alter the pre-
existing nonconforming use, the Board had to find a
couple of things.

One, the existing tower was a pre-
existing nonconforming use, otherwise you couldn’t
have granted the relief.

It authorized the uses. Again, those
uses had to either be -- either have to be permitted
or pre-existing nonconforming in order to allow those
uses to continue. 2And the Board made that decision
to allow the tower to be replaced and those uses to -
- those ongoing uses to continue on with the existing
tower.

And so we ask vyou to effectively
uphold the prior unappealed decision that this Board
has made and find that the existing tower is a pre-
existing nonconforming use or structure, and that the
existing uses are also pre-existing nonconforming.

BARBARA RANDO, CHATR: Attorney

Grossman, could you tell us this evening what exactly

Arlington Reporting Corporation
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we are voting on? What was the cease and desist
letter on? Was it not on a business in a residential
area for one thing, and something about --

ATTORNEY BRIAN GROSSMAN: I don’t want
o misguote it. So —--

BARBARA RANDO, CHAIR: -- an unsafe
tower? Pick up the microphone sc the people at home
can hear you. I listened to your argument and I'd to
kncw exactly what do you think is before this Board
this evening in uphclding the opinion of the Building
Inspector, not golng back To conforming,
nonconforming, whatever, What 1is -- what are we
voting on this evening? Please tell the Board.

ATTORNEY BRIAN GROSSMAN: The appeal

is whether or not —-- and the cease and desist order -

BARBARA RANDC, CHAIR: The cease and

desist.

ATTORNEY BRIAN GROSSMAN: -- 1is over
the -- so it’s not having to do with the actual
removal of the tower. That’'s not part of the cease

and desist order.
BARBARA RANDO, CHAIR: That’s in

court.

Arlington Reporting Corporation
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ATTORNEY BRTAN GROSSMAN: It’'s in
court.

BARBARA RANDO, CHAIR: Right. It has
nothing to do with us tonight.

ATTORNEY BRIAN GROSSMAN: The only
issue 1s whether or not the existing uses on the
tower, the commercial uses, are allowed to operate in
a residential district or not.

BARBARA RANDO, CHAIR: A business in a
residential, right. And what else? What’s the
second part to the letter?

ATTORNEY BRIAN GROSSMAN: There was
another part to the letter that is not to this Board.
It has toc do with the safety of the structure. But
that’s an issue that is already in the courts on our
appeal and their appeal.

BARBARA RANDO, CHAIR: So, tonight,
what then are we voting on?

ATTORNEY BRIAN GROSSMAN: Whether or
not the existing uses on the tower are permitted, or
pre-existing nonconforming —-

BARBARA RANDO, CHAIR: Right.

ATTORNEY RBRIAN GROSSMAN: -- and,

therefore, can continue on --

Arlington Reporting Corporation
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BARBARA RANDO, CHAIR: Right.

ATTORNEY BRIAN GROSS5MAN ; o Or
whether or not they are illegal.

BARBARA RANDO, CHAIR: Say that again.
If they are allowed t¢ have a business 1In a
residential zone is what’s before us tonight?

ATTORNEY BRIAN GROSSMAN @ Wel

e

f

whether those existing uses 1in. the residential zone
are pre-existing nonconforming or not.

BARBARA RANDO, CHATR: And they
weren’t allowed in 1962 when the tower was bullt.
S0, therefore, and they’'re not allowed today. So,
the argument is?

ATTORNEY BRIAN GRCSSMAN: The Board
has already made the findings that those uses are
pre~existing nonconforming. And, therefore, the uses
are -~ this is an impermissible collateral attack on
the prior appeal and decision of the Board, and those
uses are authorized by -- are authorized and
permittad.

MICHAEL COTTON: We already voted on
that, didn’t we? We already voted on that the last
Time., It should be there. And then they said stop

and desist.

Arlington Reporting Corporation
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BARBARA  RANDO, CHAIR: Any other
gquestions besides Mr. Cotton? Mr. Sergi, any
questions at this time?

JOHN SERGI: Well, in vyour opinion,
vou're saying that the 20 days elapsed, or whatever
the time period elapsed, he did not file his appeal
within the last -- within That time period of —--

ATTORNEY BRIAN GROSSMAN: S0, there’s
two decisiocns from the Roard. The 2015 decision --
so, the 2015 decision was appealed by tThe Building
Inspector, but there’s a prior decision in 2013 that
was ulappealed. And the 2013 decision and the 2015
decision almost mirror each other with the exception
of the change in the --

JOHN SERGI: But the one he appealed
was the 2015, correct?

ATTCRNEY BRIAN GROSSMAN: Correct.

JOHN SERGI: Okavy. And that’s what

we’re here tonight --

ATTORNEY BRIAN GROSSMAN: No. No.
So, we’'re not here on the 2015 decision at all. The
2015 decision has been appealed. Part of our

argument in the 2015 case is this same argument, that

effectively he’s collaterally attacking later on,

Arlington Reporting Corpcration
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impermissibly after the 20 days has run on the 2013
decision, that he’s making an impermissible attack,
and we’ll argue that to Judge Long. The issue here
is we have the unappealed 2013 decision. And that
unappealed 2013 decision made the findings that I've
given you, and find that the tower 1is pre-existing
nonconforming and that the uses are pre-existing
nenconforming.

BAREBAERA RANDO, CHAIR: Mr. Hickernell?

MARK HICKERNELL: I have no guestions
at this time.

BARBARA RANDC, CHAIR: Ms. Gelineau?

GLENNA GELINEAU: No gquestions.

BARBARA RANDO, CHAIR: Mr. Cotton, any
other questionsg?

MICHAEL COTTON: No. Since it’s been
there for 50 vyears, 1 don't understand how all of a
sudden it’'s illegal. The case you brought up a
minute ago about 1t being unsafe, have vyou had
engineers there to satisfy that?

ATTORNEY BRIAN GROSSMAN: There have
been engineers. There’s Dbeen the Survey Review
Board. ALl of that’s moving into the court --

BARBARA RANDC, CHAIR: We haven’t

Arlington Reporting Corporation
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received any information from any engineer --

MICHAET, COTTON: We weren't aware of

that.

BARBARA RANDO, CHAIR: -— as to the
safety. I think it was requested at one of the
meetings.

ATTORNEY BRIAN GROSSMAN: Since 1it’'s

not part of this case, submitting it inte the record

BARBARA RANDO, CHAIR: No, but I mean
even when 1t was part of The case we did not receive
it.

ATTORNEY BRIAN GROSBMAN: It was never
part of the case.

BARBARA RANDO, CHAIR: We asked for
it. T think Mr. Hickernell did, if vou want me to
look back. But, we didn’t receive it.

And I thought there was no statute of
limitations on an enfcrcement acticon that 1is in
violaticon of use. So why are you saying the 20 davs?
I deon’t understand 1if there’s no viclation. And T
did not think that was our Building Inspector at the
time.

ATTORNEY BRIAN GROSSMAN;: Regardless

Arlington Reporting Corporation
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of whether or not it’s the same Building Inspector or
not, 1t doesn’t matter. It’s the office of the
Ruilding Inspector.

BARBARA RANDO, CHAIR: (Ch, no, because
if the Building Inspector that’s 1in that office
happens to make a mistake, it’s a mistake, and it can
still be overturned.

ATTORNEY BRIAN GROSSMAN: Sc, there's
a couple of different statutes of limitation we're
talking about. One 1is the six-year statute of
limitation. S0, if the Building Inspector
incorrectly issues a building permit and the use --
and there 1s a use authorized under that building
permit, so he authorizes a gas station, the gas
station 1s permitted. The use 1s authorized by the
building permit. Fverything 1s installed and used
according to what the building permit reguired.
That’s the six-vyear statute of limitations. After
that, there i1s not an enforcement ~—- there is not --
an enforcement action, even against the use, cannot
be maintained.

The 1issue is when vyou have uses not
authorized by -- 1f you have a use not authorized by

a building permit, then the use 1is not -- doesn’t

Arlington Reporting Corporatiocon
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gain that statute of limitations protecticn although
a structure does. After 10¢ vyears, an 1illegal
structure, if it was built without a building permit,
it’s no longer subject to enforcement to removal.
But that’s not the same for the use within that
structure. So, 1f somebody puts up a barn and
they're using it as a stable, then after in vyear 11,
well, the barn may not be able to be ordered fto be
removed; the use of the stable, 1f i1it's not a
permitted use, can be crdered to be ceased.

However, that’s what Attorney Learned
has been arguing in terms of enforcement that, well,
what you have i1s this use that dcesn’t have a statute
of limitations attached to it. The only problem with
that is we have the decisions by the Board. And the
decisions by the Board then make specific findings,
including whether or not the use 1is pre-existing
nonconforming, how long it’'s been there, what those
uses were. When that decisicn is not appealed within
the 20-day appeal period, then there are rights that
are conferred or granted to the Applicant. And a
subsequent collateral attack, very much like what
happened in Kuolas, the case I've cited to vyou, a

subsequent collateral attack, even 1if 1t might
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actually be correct, 1s improper because what vyou
needed to do i1f you thought that the Board’s decision
originally was improper was you needed to file an
appeal of that Board’s decision within 20 days.

And sc that’s what I was talking about
where once vyou have that decision, that decision
means something and it stands for something. And
after that, i1f 1t hasn’t been appealed, even an
enforcement action would be improper so long as the
use 1s being used in accordance with that decision.
It’s the three-family, four-family decision part of
Kuolas. And that’s why we keep saying what we have
is a decision that makes very clear findings that was
unappealed by this Board. And, therefore, those
findings now are set, and we don’t need to keep going
back and reproving them, and reproving them, and
reproving them. The Board has made a decision. It
made specific findings. Those findings were
necessary to the decision to grant a pre-existing --
the modificetion to the pre-existing nonconforming
use that was being proposed. The Board made those
findings and they granted the permit. And now what
you have is effectively later on a collateral attack

on the very uses that this Board found were pre-
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exlsting nonconforming.

And 1f you Zfollow Attorney Learned’s
argument to its end, no matter how many times the
Board would make a decision that says a use in a
particular property 1is legal, we believe it to be
legal, whether it's pre-existing nonconformihg or
ctherwise, every Time someons complains the BRuilding
Inspector could bring an enforcement action bescause
he’s not estopped from bringing an enforcement
action, except he is because of the existence of the
unappealed decision.

BARBARA RANDO, CHAIR: Does anyone
have any questions on that of Attorney Grossman?

JOHN SERGI: No.

RARRARA RANDO, CHAIR: Hearing none.
Is that all you have?

ATTORNEY BRIAN GROSSMAN: Yes.

BARBARA RANDO, CHATR: All right.
Thank vyou.

Would the Building Inspector or
Attorney Learned like to rebut?

ATTORNEY MICHELLE LEARNEZD: Thank vyou.
Attorney Learned. I'm representing the Building

Inspector here in this matter.
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I want to start briefly by clarifying

a couple of points that ars very relevant here.

First, my  opposing counsel keeps
saying, “Attorney  Learned’s argument, Attorney
Learned’s argument, Attorney Learned’s argument.” I

need to remind the Zoning Board that it’s the law,
the legal precedent, the cases. In November, on
November 23%, 2015, I submitted every case that
supports the Bullding Inspector’'s ability and power
to enforce the City’'s zoning. He has that power,
that obligation, to enforce zoning for the public.
This Board, when you review an appeal
of a cease and desist, you step in the shoes of the
Building Inspector. You have the power, vou have the
obligation, to enforce the City’'s Zoning Ordinances.
What the landowner’s counsel has asked vyou to do is
disregard the Zoning Ordinance that was in effect in
1962 all the way to today’s date because they came to
you in 2013 and misled you. They came to you and
gave you facts and assumed that the tower was a
nonconforming structure. But today, through these
proceedings, all of these public hearings, vyou have
in front of you the actual documents that show this

is a noncomplying commercial use occurring in a
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regidential zone definitively.

If you look back at what the Building
Inspector provided you in July, you have a copy of
the building permit application for Permit Number
567, and the corresponding street card which is kept
in the regular course of business and is maintained
by the Building Department. What that document shows
you is that in 1962, a 75-foot tower was authorized
for personal use. That is what would be given
grandfathered protection, the personzal use 75-foot
tower. But what the landowner and oppesing counsel
is asking vou to do is protect, provide grandfathered
status, to something that was never legal under our
Zoning Ordinances. It has always been illegal to
conduct commercial activity on that property from
1962 to today’s date.

The Buillding Inspector provided vyou,
and 1it’s Exhibit 2, back in July, the relevant
provision of the Zoning Ordinance in effect in 1962,
which enumerated that any permitted accessory use
shall not include any activity conducted for gain.

He also provided you relevant
provisions of the City Building Code in effect in

1962 that say radic antenna cor the like are included
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in the definition of structure and that the Building
Code 1s applicable fo structures. So, back in 1962,
and any date after that point, when the Jlandowner
changes the use from personal use to commercial use -
- and we actually submitted some evidence of that
through leases and whatnot back in July -- but the
opposing side has conceded that they are conducting
commercial use, you know, wireless telecommunications
activity at the property, at any point from 1962 to
today’s date the commercial use in a residential zcne
has always been noncompliant, illegal.

There’s nothing to grandfather. There
is nothing that was once legal that deserves
protection. That’s what the concept of
grandfathering is; when you have scmething that they
were once permitted to do under the Zoning Ordinances

and the Zoning Ordinance changes and vyou’re not

allowed to do 1t anymore, then we say, “WYeah, we
should let them continue fthat use. That’s what the
law says.” But because you have misused vyour

property and you have conducted illegal activity at
the property for 50 years doesn’t make it legal. And
there has bkeen nc case cilted by the landowner’s

counsel that says or speaks to or somehow says that
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the Building Inspector can’t enforce the zcning.
That’s what he’s doing. And tThere’'s no case that
he’'s cited that has said you, as the municipal Beoard,
can’t enforce zoning.

There’s a long body of law that I’ve
given vyou that says he’'s not estopped from any
municipal action or officer. That’s you in 2012, If
you take his argument, he’s saying that when a board
finds out 1t made an errcr, when it was migled with
misleading facts, that this board can’t correct
itself.

The other important factor here is in
2013 it’s a lapsed unappealed decision. And that’s

very important for you. They didn't go out and build

it within the reguisite period cf time. They didn’'t
build to their detriment on that special permit. It
lapsead. And what that means 1s when vyou were

examining the prior 2013 decision to see 1f it has
any preclusive effect, vou would be reading out all
the provisions of the statute that deal with lapsing
special permits. And this -- and that’s not how the
law works.

If vyou locok to page two of the

submission that my -- my November 23™ submission to
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the Board, I specifically went through each o¢f the
cases that the landowner’s counsel had cited to tell
you and show you why they aren’t binding with you.

And my opposing counsel references Kuolas as the

podium here tonight. Kuolas is not the same as what
is before you. Kuolas deals with a private citizen
and their appellate rights. It has no bearing or no

preclusive effect to the building cfficial’s ability
to enferce zoning or your ability to enforce zoning.

On page three of my submission, I went
through many cases that help you see that the lapsed
2013 special permit is not preclusive, does not bar
you from reaching the factual determination that 1is
actually before vyou tonight. There are appellate
court cases. The one court that my -- that the
landewner’s counsel has referenced i1s a Land Court
case that has persuasive authority, not binding
authority, on the courts. Whereas, I've provided
numerous appellate court decisions that have binding
authority.

Petrillo wv. The Zoning Beard of
Appeals 1is & 2006 case with a Massachusetts Appeals
Court expressly stating, “We explicitly do not decide

that all decisions of a zoning board of appeals on
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special permits, wvariances, or otherwise cqualify as
final determinations because of wvarious provisions 1in
the zoning enabling act, 40A, that bear on finality.”
And they provided examples: the automatic lapse of
special permits for lack of substantial use, in 40A,
Section 9, the 14" paragraph; the similar lapse of
variance rights and certain provisions for re-
establishment of those rights in 404, Section 10, in
the third paragraph; and the potential for further
consideration of application and the potential for
reconsideration upon matters initially denied, 404,
Section 16.

MARK HICKERNELL: So, do any of those
exceptions or circumstances cited by the Appeals
Court apply here?

ATTORNEY MICHELLE LEARNED: They
certainly do Dbecause this was a lapsed decision,
special permit decision. They didn’t build. They
had a two-year must commence within a year, and must
complete within two vyears, and that didn’'t occur.
And it didn't occur because in crder to build this --
rebuild the tower -- I think they were trying to move
it over eight feet at the ftime -- in order to do

that, they would have to put four £footings in city
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parkland. So, not Just I'm having the activity in
the residential zone that’s a commercial activity,
but now I'm using the city parkland.

Lopes v. Board orf Appeals of
FFairhaven, which is also an Appeals Court case, where
the court has said, and already decided, and I'm
guoting, “The application of claim or issue
preclusion principles, in the event of a lapsed
variance,” and 1it’s wvery comparable to a special
permit, “would undermine the purpose of the lapsed
prevision: to force the applicant to Justify the
variance he seeks unassisted by the earlier
proceedings.” The Court explains that, and I'm
quoting, “The applicant must prove anew the existence
cof each of the statutory conditions for a variance.
The application of <collateral estoppel principles
would directly defeat that policy.”

In the Building Inspector of Lancaster
v. Sanderson, which 1s a Supreme Judicial Court
decision, that’s the highest court in cur state court
system, that case demonstrates that the ZBA 1s not
required to continue to apply an errconecus finding
made in a prior decision. In Sanderson, the SJC held

that the building inspector in the town was not
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estopped from enforcing the zoning bylaw that land
classified as either residential or residential
recreational could not be used as alrports or airport
runways even though in 1970 the Lancaster Zoning
Board of Appeals had granted Sanderson a variance
authorizing him to extend his airport runway for a
distance of 60 feet on the property. The SJC
considered the facts establishing his construction
and use of the extended ailrport runway without
obtaining any permit or wvariance and concluded that,
and I'm guoting, “Inscofar as the zoning bylaw is
concerned, the defendant’s extension of his airport
runway 1in Lancaster beyond the distance of 600 feet
that was permitted by the variance granted to him in
1870 was unlawful.” When vou do something that is
not =-- that is contrary to the zZcning ordinance, it
cannot be grandfathered.

On page four I gave many cases that
talk about when one of your decisions does have
preclusive effect. So, here we have the fact that
it’s a lapsed decision. These cases say that even
when 1it’s not a lapsed decision, if vyou don’'t
actually litigate a particular issue 1t cannot have

preclusive effect. And that’s what happened in 2013.
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Nobody came to you and gave vou the -- certainly not
the iandowner. And it's the landowner’s obligation
to establish the nonconfoerming protective use. And
what he did instead back in 2013 1is provided,
assumed, it’'s a nonconforming use and you have the
power, Zoning Beard, to expand that under the various
ordinances of our zoning.

The public didn’t get proper notice.
And the cases that I gave you on page four of mnmy
submission speak to that issue of how important it is
for the public to be able to weigh in on what is
occurring at the special permit hearing. And in
order for something to have preclusive effect, they
needed to know what was going on. S0, my opposing
counsel mentions, oh, 20 days, and should have
appealed, well, that’'s 1if the notice said there’s a
dispute over whether it’s a lawful nonconforming or
an illegal noncomplying structure.

He argues that it should have
preclusive effect but there were no facts put before
you. The minutes -- I believe are in your records --
the minutes don’t show any sort of discussion of
whether it was a nonconforming or noncomplying

structure or use. It just was assumed in the draft
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findings of fact that were put forward by the
landowner, It wasn't actually litigated. And there
are caseg here that show even in circumstances where
a special permit has not lapsed or it’s intact that
it wouldn’t meet the actually litigated prong to have
praclusive effect.

So, what we have here i1s commercial
tower ussa occurring in a residential zone and tThe
effects of that commercial tower use on  the
landowners, on the residentially zoned property of
those abutters, but alsc on the city park goers,
because the commercial activity that is assocliated
with this commercial use, the trucks and s=service
vehicles for the tower, infringe on the public’s
right to use Prospect Hill Park. They had buillt a
gate that actually barred citizens from using -- from
walking trailways. The trailways that used to be
named, and nice little paths, have been enlarged, a
road has been made, tar wrapped arcund trees, to
accommodate commercial wvehicles that travel through
the city park for the commercial use that’s occurring
in a residential zone.

And that’s what this Building

Inspector is enforcing that zoning  ordinances
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designed to protect the public from such commercial
activity occurring in a residential zone. There is

nothing about the 2013 decision that can somehow bar

you or prevent you from reaching -- from fixing an
error. The law 1s very clear that the Building
Inspector, that a municipality ==~ it goes on. The

case laws say & municipallty 1is not limited to a
building inspector, 1is not estopped from enforcing
its =zoning laws, for this very reascon because
scmetimes mistakes happen and they need to be cured.
And that’s what we're asking this Board to do. We're
asking you to look at Exhibits 1 through 8 that were
submitted back in July that clearly evidence the
commercial activity cccurring in the residential zone
Was never nonconforming, has always been
noncomplying, and cannot cccur under today’s zoning.
Loes anybody have any questions?
BARBARA RANDC, CHAIR: Mr. Sergi, any
guestions?
JOHN SERGI: No, not at this time.
BARBARA RANDCO, CHAIR: Mr, Hickernell?
MARK HICKERNELIL: Yes. Attorney
Learned, the Petrillic case you cited, the language

says, “We explicitly do not decide that all decisions
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of a zoning beoard of appeals qualify as final
determinations.” We make a couple dozen decisions a
year, are any of them final determinations?

ATTORNEY MICHELLE LEARNED: Weli, when
a matter 1is actually litigated, and when somebody
goes to the Building Department and gets the building
permit to construct what this Board authorized under
the special permit, that’s when Chapter 40A kicks in,
and he can issue the decision -- I'm sorry -- 1ssue
the building permit, or 1f he thinks that something
wags done incorrectly he would not issue the buillding
permit and the appeilate process would happen. So,
the statute of limitations, as our Chalr pocinted ocut
earlier, does not prevent the Building Inspector or
this Board from enforcing a use viglation that is not
-- that has not been authorized by a building permit.

So, in the event that vou issued a

special permit, it didn't lapse, you actually
litigated -- they came before you and actually put,
for example, if the building =-- 1if Exhibits 1 through

8 were before vyou, particularly 1 and 2, right,
Exhibits 1 and 2, 1f vou had the bullding card, if
yvou had the actual Zoning Ordinance that was in

effect back then and you made a decision and it was

Arlington Reporting Corporation
(339)674-9100



13

14

15

16

17

18

19

20

22

23

24

Waltham Zoning Board of Appeals/2-9-16/3%

in errcr, but not based on misleading information,
and no one appealed, and it went to the Building
Inspector -- that’s the extra check and balance --
and the Building Inspector issues the building
permit, then it would have binding effect within
those six years of the issuance of the building
permit. The statutory scheme 1is set up to ensure
that the Zoning Ordinances are enforced. And so the
case that you mentiocned, Petrillo v. Zoning Board of
Appeals i1s an Appeals Court case that’s saying wait a
second. If we were to say that the zoning board
decision had binding preclilusive effect, all those
other provisions that I read out loud when I was
guoting from the case in the statutory scheme would
be negated. And to not -- and they were not prepared
to deo that in that case.

So, maybe there’s an interesting
intellectual issue here about whether or not the 2013
declsion somehow precludes, doesn’t precliude. That's
for the courts to decide. I submit to this Board
it’s not a method to prevent you from fixing an
errcr. You have befecre you the building permit. You
have before you the street card. You have before you

the Zoning Ordinance in effect at the time. And you
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have the Zoning Ordinances in effect to today’s date.
ALl  of that evidence shows that there is a
noncomplying use o©f the structure. There 1s
commercial activity occurring in a residential =zone
illegally. And that’s what vou have to decide. And
you have to decide it either way.

The =zecond issue cculd be delayed for

a court. He doesn’t lose the ability to argue, “Oh,
but 1t has preclusive effect.” He c¢an make those
arguments to the court. It simply cannot prevent

you, or bar you, or keep you from making that initial
factual determination, not a legal determination.
That’s for the courts. You’re here to decide
factually. It's not any different from many of the
cases that come before vou. Is the wuse that’s
cccurring on the property, was it nonconforming oy
nencomplying, based on the evidence that’s befocre you
today? And it’s clearly a noncemplying use. Did
that -~

MARK HICKERNELL: You answered my
gquestion, yes. Thank you.

BARBARA RANDO, CHAIR: Ms. Gelineau,
any guestions?

GLENNA GELINEAU: Attorney Learned, is

Arlington Reporting Corporation
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there any merit to the fact that -- I mean they’'re
operating this tower, but it’s not a clandestine
function. I mean they’re not in -- they’re not doing
anything 1in secret. it’s been out there literally
outdoors for the entire city, bullding inspectors,
city officials, mayors, for €0-plus years. And no
one -- I mean no one ever -- again, I understand vyour
argument, but is there any merit in that, to the fact
that they weren’t doing anything in secret or hiding
anything?

ATTORNEY MICHELLE LEARNED:
Respectfully, when you don’t notice, give notice to
the public as to your actions in the way the law
requires, and when a building permit --

GLENNA GELINEAU: What would you have
had them do over the past 60-plus vyears? What would

you have them --

ATTORNEY MICHELLE LEARNED: What
everybody else in the City does. You have a
structure, a 293~foot commercial communications

structure, that up until the date of the cease and
desist inspections were never properly inspected, the
inside, to see if the wiring was correct, to sea if -

-~ each one of the pieces of equipment that go onto a
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tower are supposed to go through the City Council.
S0, vyour gquestion is, ckay, so it was standing there
and it was being done. The law 1s designed so that
when we discover it, when the Building Inspector

discovers it, he’s entitled and obligated to enforce

the zoning. And part of, oh, well, vyou cculd see it,
that’s probably why -- and, again, I'm saying this,
speculating. You’re asking me to sort of speculate.

But that’s part of the reason why 1t went unnoticed
perhaps. It's so blazon, the audacity to use the
City parkland is so —-- that I'm sure it lulled people
intc not thinking it wasn’t properly authorized. But
when 1t comes tTo somebody’s attention, the Bullding
Inspector, and he digs out the building application,
Exhibit 1, and he sees, oh, oh, persconal use only, he
can’t turn his back on that piece of evidence. It’'s
his obligation to all of the residents, to the
citizens, to the abutters, to make sure that what's
standing 1s allowed to be standing and operating
under current zoning. So, he can’t turn his back.
GLENNA GELINEAU: Okay. Thank you.
BARBARA RANDC, CHAIR: Mr. Cotton, any

other questions?

MICHAEL CCTTCN: No. No.
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BARBARA RANDO, CHATR: All  right.
Thank you.

ATTORNEY MICHELLE LEARNED: Thank vyou.

BARBARA RANDO, CHAIR: Do you have
something further? Go ahead.

ATTORNEY BRIAN GROSSMAN: I don’t
think it comes as much of a surprise that I have a
response.

BARBARA RANDO, CHAIR: I'm sorry.

ATTORNEY BRIAN GROSSMAN: I said I
don’t think it comes as much of a surprise I have a
response.

The 1ssue, as Attorney Learned has
framed it, 1is enforcement, enforcement of the Zoning
Codes. The separate 1ssue, and the issue identified
in Petrillo, in the cases I've cited, 1s this, we're
not Just talking about an interpretation o¢f the
Zoning Ordinance. We are talking about an existing
Board decision. And for as many times as Attorney
Learned wants to tell you that it is definitively,
absolutely, there is no guestion the 2013 decision
has lapsed, that issue 1s alsc addressed in ny
November 16 filing. And it comes up for two reasons.

A special permit and variance are treated very
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differently for lapse purposes. A variance lapse is
if you don’t apply for it, for an extension, and 1it’s
not granted within the 30 days after the application,
it lapses, gone, vapor. A special permit decision,
on the other hand, in fact, 1is not required. And
people often do for various reasons, and 1’'ve done it
for ¢lients as well to -- it kind of bhelts and
suspenders it and make sure that you have scmething
in-hand that says, “No, we’re granting an extension.
We find good cause.”

In Nielsen v. Planning Board of
Walpole, the court held that no affirmative extension
is required to preserve rights under a special permit
beyond two vears 1f good cause exists for the permit

grantee’s failure to commence a substantial use under

the permit within the two-year period. So, while she
says, It’'s gone beyond two years. They haven’t used
it. It's gone,” 1t’'s not necessarily true because

there was in facti very good cause to not exercise the
rights that were granted under the 2013 permit.
She’s given you a couple cf them. Thev realized that
the footings, the new proposed ones, would be on City
park property. Then they got the plan that led to

the 2015 decision to give yvou a self-support instead
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of the guide tower. It was, of course, prudent to
not go ahead with that construction with the 2013
decision while they awaited the ultimate outcome of
the 2015 decisicn, which, as we alsc all know is
still actually pending because this Board granted it,
finding, again, for the second time that the use was
legally pre-existing nonconforming and the structure
was legally pre-existing nonconforming. That’s still
pending with the Land Court.

S0, the issue of whether or not it’'s

lapsed is still open. The 2015 decisicn actually
amended it sc that would again -- the application was
sought to amend the 2013 decision. We were granted

that. So that, again, would speak to the fact that
perhaps that 2013 decision is not definitively lapsed
as Attorney Learned would have you find.

The issue of estoppel is this: 1f the
Board issues a special permit -- I'm going to take it
out of the pre-existing nonconforming for a minute.
If the Board issues a special permit, makes all the
requisite findings, and the Building Inspector looks
at it and disagrees, he has two options. He can let
it go or he can appeal it within the 20 days. If he

doesn’t appecal it within the 20 days, he can’t later
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come kack and say, “I disagree with that decision. I
think the Board was wrong. I think you need to stop
your use.” That decision effectively becomes part of
the zoning. That decision, issued by this Roard,
which  whose  authority supersedes the Building
Inspector’s. You are the administrative body that
when someone disagrees with the Building Inspector on
a matter of zoning, you are the ones who decide. So,
if he makes a decision and he says, “1 think that
use, you’'ve been using the property in this manner,
and I think that isn’'t proper, I'm going to ilssue a
cease and desist order.” And if we come to this
Board and vou decide that the use is permitted or
that vyou’ve already granted a speclal permit to allow
it and it’s being used in accordance with the special
permit and that’s all there 1is to 1it, what she’s
saying 1s he can come back again and again and again
and again and again because he’s quote “not estopped
from seeking to enforce the Zoning Ordinance,”
because he believes in his heart o©f hearts that the
special permit should not have been granted.

Tf that’s the issue, that issue,
whether or not the special permit should or should

not have been granted, that issue needs o be
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litigated within the 20 days or it needs to be -- the
appeal needs to be filed within the 20 days. Once
that decision goes unappealed, everyone needs to live
with 1it. That’s what Kuclas teils you. And that’s
exactly what FRucolas did. And the distinction that
Attorney Learned tries to make is this as well. That
talks about the rights of a private citizen. The
private citizen can’t seek enforcement because they
didn't appeal within the 20 days. That doesn’t stop
the Building Inspector. S50 Kuolas’ is pointless.
Kuclas would absolutely be pointless because it would
depend on the whim of the Buillding Inspector. If
those same Plaintiffs go to the Building Inspector
and he agrees with them, even though they would not
have any private right to cause him to enforce it, to

enforce the zoning ordinance as they see 1it, because

he agrees with them he can enforce it. That’s what
she’s held. But, because he disagreed with them and
said, “No, no, no, I haven’'t seen the written
decision. I"ve seen the special permit and the

special permit authorized the four-family instead of
the three-family and sc I think it’s authorized,”
then the Plaintiff’s rights -~ the Plaintiffs don’t

have an appeal right. And that just can’t be what
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Kuclas stands for. It can’'t be that basically the
whim of the Building Inspector, based on the
decision, whether he agrees with a particular
plaintiff or not, decides whether or not that
particular special permit that went unappealed can be
used or not because KRuolas makes clear that that’s
not the case.

Again, I want to talk about the issue
in terms of she’s talking about, well, the preclusive
effective that she was talking about wvariances.
Again, variances automatically lapse. It you don’'t
renew, 1f vyou don’t get an extension, they just
automatically lapse.

What she talked about a few minutes
ago, special permit, very, very, different. The
lapses are not automatic and no extension needs to be
granted, although applicants, you know, again, out of
an abundance of caution, certainly are generalily well
advised to at least ask for one. And so that's why
when vyou talk about cases that may or may not have
preclusive effect when vyou're locking at a wvariance
versus a special permit, when you' re talking about
the lapse of a wvariance that’'s why there’s that

difference because once that variance 1s gone vou
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have to re-establish it. There’s no other way to do
it, versus a special permit which has the good cause
period. And that good cause period can extend beyond
two years. It can extend for a period of whatever
pericd of time precludes vyou from utilizing that
special permit.

In terms of the 2013 decision, and
then the 2013 appeal process, and, quote, “They
didn’t litigate that issue,” oh, they absoclutely did.
The issue of the wvalid evidence before you is not
what -- is not what it means by the issue needs Lo be
actually litigated. It means the issue had to be in
as part of the decision. It had tc be a necessary
part of the decision. There is no escaping what the
2013 decision and what the 2015 decision involved.
The Board had to consider whether or not the uses
were legally pre-existing nonconforming or not.
That’s what the whole petition was about. And so
this idea of notice as well, absolutely the notice
was proper. First of all, the Board made a finding
that it had given propaer notice. But, second, the
issue that had been noticed was the modification of
the pre-existing nonconforming use. It described the

project. It described the tower. And so it put
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people on notice that 1if you want to know what’s
going on with that property, with that tower, you
need to come to a public hearing. And if you don’t,
or vyou ignore it, and you ignore the fact that the
written decision got issued, and the 20 days runs,
you have lost certain rights. That'’s what that means
by preper -- by notice and by actually litigated.
You actually had to decide those issues: Was the
tower legally pre-existing nonconforming or not?
Because if it wasn’t, vyou couldn’t have granted the
relief. Were the uses iegally pre—~existing
nonconforming or not? If they were not, if the Board

found they were not, couldn’t have granted the

relief, and you did. And so those issues, despite
the -- you could argue with the evidence -- but
despite the fact that -- you can argue about the
evidence, but despite That fact, the issues
themselves were absclutely in front of you. There’s
no escaping 1t. That’s what the whele petition was
about.

BARBARA RANDOQ, CHATR: Attorney

Grossman, 1f the Board did not receive all of the
information, the correct infcormation in making the

decision, the 2013 decision, it does not stop us from
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fixing an error.

ATTORNEY BRIAN GROSSMAN: First of
all, vyou made very specific findings.

second, the bullding permit that she
references was part of both records in 2013 and 2015.
There was evidence before vyou in 2013 and 2015. And,
I would suggest again it, in effect, doces —-- there 1is
a preclusive effect, should be =~~ there 1s a
preclusive effect to the Board’'s prior decision. And
to constantly revisit the record of a pre-existing
nonconforming use every time it comes up puts a
landowner in a very difficult position. If in 2015,
they come to you and they get a special permit for a
pre-existing nonconforming use, and they establish
that the use was a restaurant, and then 40 vyears
later they go to modify that restaurant and they come
back as a pre-existing nonconforming use --

BARBARA RANDC, CHAIR: But did they do
it by permit? Did they get a permit? Did the
Building Inspector do 1t and did they follow the

permit procedure?

ATTORNEY BRIAN GROSSMAN: In this
example, ves. So, my point 1s they get a point in
time where they say, okay, we conclusively

Arlington Reporting Corporation
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established 40 years ago that we have a lawfully pre-
existing nonconforming use. The Board decided that
fact. The evidence that somecne may preserve to
prove that case later, they already have that. And
se then when they go hack to change that restaurant
to something else and they say, “No, no, it was neverxr
legally pre-existing nonconferming,” well, the Board

decided it 40 years ago that it was.

So, the way -- I can see vyou shaking
your head, but there is -- 40A wants finality. It
wants it on both fronts. It wants landowners to

understand what their rights are both as property
owner and abutter. And that’s why vyou have that
drop-dead date of 20 days. There 1s no exception for
it. It 1is jurisdictional. And 1f you disagree with
the Board’s decision, vyou think they’ve decided
wrong, vou den’t think they have the right evidence
in front of them, you den’t think they have encugh
evidence in front of them, or perhaps vyou think they
have no evidence in front of them at all, 1f that’s
your thecry vyou need to advance that theory by
appealing the decision within 20 days. After that,
itfs an impermissible collateral attack and that’s

exactly what you have here.
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JOHN SERGT: But Attorney Grossman,
isn’t that going to be decided in the courts?

ATTOENEY BRIAN GROSSMAN: Ultimately,
it may be. I will tell you, vyou know, Attorney
Learned has said if it’s -- if it doesn’t go in Mr.
Forte’s way, they will appeal. And I would expect if
it doesn’t go our way, we’ll appeal it. That doesn’t
relieve the Board from the obligation of making the
decisions it needs to make. And for Attorney Learned

to say, “Well, all you need to do 1s make a fact --

just make a factual decision. Don’t worry about the
legal arguments. The court will handle those,” well,
that’s not fair. We have a legal issue in front of

you. This Beoard handles legal issues, because it's a
quasi~judicial Dboard, all the time, is something
legally pre-existing nonconforming; is the
interpretation of the ordinance correct; what’s the
proper interpretation of the ordinance; 1s this use
permitted; 1s that use prohibited. This Board makes
those decisions all the time, makes a legal and
factual, and sometimes they may be truly legal,
decisions. And to say, “Well, don’t worry about the
legal decision Dbecause vyou don’t need to decide

that,” that’s not right. We're asking you to decide
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it. It’'s our petition. I'm telling you we're asking
you as a matter of law to answer that guestion and

make that decision: What i1s the effect of your 2013

decision?

BARBARA RANDC, CHATR: Are YOou
finished?

JCHN SERGI: Mm hum.

BARBARA RANDO, CHATIR: Mr.,
Hickernell?

MARK HICKERNELL: I don’t have anymore
questions for Attorney Grossman. I would say that I

think it’s a c¢loser issue than either side has
admitted and I appreclate the very able presentation
by both atiornevs.

BARBARA RANDO, CHATIR: Ms. Gelineau?

GLENNA GELINEAU: No gquestions.

BARBARA RANDO, CHAIR: Mr. Cotton?

MICHAEL COTTON: No guestions.

BARBARA RANDG, CHATR: Attorney
Learned, would vou again please address the 20-day
appeal for the Board? I'm scrry, but I'd like to
clarify that.

ATTORNEY MICHELLE LEARNED: It is true

that our Zoning =-- that the Zoning Enabling Act, 403,

Arlington Repcrting Corporation
{339)674-91C0



1G
11
1z
13
14
15
16
17
18
1¢
20
21
22
23

24

Waltham Zoning Beoard of Appeals/2-9~16/55

is concerned about finality. It is equally true that
the statutory scheme of 40A is concerned that the
zoning laws aren’t ignored. The obligation of a
litigant to appeal within 20 days 1is when that
litigant -- and this is private citizen Ilitigant --

is informed of the decision through the public

noetice. Yes, they have an c¢bligation to appeal
within the 20 days. That actually has no impact on
this case. We have an -- yes, 1t’s an unappealed
decision that lapsed. He says there’s good cause
elements. He hasn’'t presented gocod cause. They
didn’t make an application to you for good cause. He
was -- ithey were required to build, commence

building, within a vyear and conclude within two
years, That didn’t occur. So, that 2012 decision
has lapsed.

There’s case law that I provided that

specifically references special permits. He savys,
“Oh, wvariance law is..” No, I gave vyou the cases
discussing special permits. I did give you a

variance case, too, because it attests to the fact
that you have the power to correct errors. The key
fact that you must remember is that you’'re stepping

in the shoes of the Building Inspector when vyou
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review his cease and desist order. That means you
have the power and obligation to enforce zoning, and
that you’re not estopped from anybody, any municipal
actor or municipal officer’s actions. And that would
mean you are not estopped by that previous 2013
decision.

The final thing that I'd really like
to stress 1is that I1I'm not saying let the court
decide, you know, you don’t have tc -—- I'm saving you
can’t let the landowner’s argument about & 2013
lapsed decision bar vyou from deciding the factual
issue 1f you decide both. But you can’t skip the
first prong before you 1is did the Builiding Inspector
provide vyou with evidence to show vyou that the
activity and use cccurring at the property is an

illegal commercial activity? You can’t skip that.

It’s your obligation and
responsibility to enforce zoning. And what the
landowner’s counsel 1s asking vou to do -- I wish I

had the book with me, I wish I could hold it up.
It’'s a sguare little black bock. It says, vou know,
“Zoning in the City of Waltham, Zoning Ordinances,
1962.” They're asking you to igncre that law.

The Zoning Enabling Act, 40A, does not

Arlington Reporting Corporation
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somehow elevate the 20-~day issues of finality above
the =zoning ordinances that have been enacted by a
community to protect its citizens. That defies
logic. To say to you that you can’t correct an error
defies logic.

I provided you with ample case law
that shows the courts have set up a system so you
don'"t have to act in a way that is contrary to logic.
You can fix mistakes because the public is entitled
to have the zoning ordinances upheld.

So, my brother counselfs argument
about 20 days and finality, vyeah, the =zoning
ordinances -- the Zoning Enabling Act cares about
that, but it cares equally, and with the ample case
law that exists, 1t cares that we let municipalities
fix, cure, remedy any mistakes that have been made by
their predecessors. And that’s what we urge you to
do.

Did I answer 1t?

BARBARA RANDO, CHAIR: think you did
for me.

Mr . Sergi, deoes that answer any
questions that you may have as far as the 20-day

lapse?
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JOHN SERGI: Yes, 1t does. Thank vyou.

BARBARA RANDC, CHATIR: Mr. Hickernell?

MARK HICKERNELL: I have no further
guastions.

BARBARA RANDO, CHAIR: Ms. Gelineau?

GLENNA GELINEAU: ©No guestiocons.

BARBARA RANDC, CHAIR: Mr. Cotton?

MICHAEL, COTTON: No guestions.

BARBARA RANDC, CHAIR: Thank you.

ATTORNEY BRIAN GROZSSMAN: Madam Chair,
1"d like to make one point.

BARBARA RANDO, CHAIR: I'm sorry?

ATTORNEY BRIAN CROSSMAN: I’d like to
make one final point.

The appeal right under 40A 1is not
solely a private citizen right as Attorney Learned
would have vyou belisve. It includes the building
inspector, other municipal boards. And so, again,
when vyou’re talking about does something have a
preclusive effect, did they have an opportunity to
appeal, unless I'm to understand Attorney Learned to
say that the Building Inspector had no standing to
appeal the 2013 decision, then, ves, 1t has an effect

on him, too. It becomes, 1n effect, part of the
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zoning she keeps asking you to enforce.

One other. She’s saying, “Well, vyou
have to decide the facts first. You can decide the
legal issues second.” Tt doesn’t necessarily have to
work that way and, in fact, shouldn’t. Ceourts do 1t
all the time. They look at an issue and, on moticons
to dismiss, when Plaintiffs -- when Defendants arque,
“Look, this 1issue has already Dbeen decided by the
court. Your prior decision has preclusive effect.
You, Your Honor, you, the court, do not even need to
reach the merits of this case of the claims they have
made because they were decided or should have been
decided in the prior litigation.” The courts look at
that first. And that’s why we’'re asking you to look
at that issue first because 1if the decision has
preclusive effect, there is no reason to get to the
factual guestion that she’s asked you to decide.

Thank vou.

BARBARA RANDO, CHAIR: Thank you., All
right. We’ve heard both attorneys, the arguments.
Does the Board have any other guestions or anything
Thevy’d like to say at this time?

(No response.)

BARBARA RANDO, CHAIR: None. Hearing
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none. All right. I'm ready for a moticn. Do I hear
a motion? All right. I will make a mction. After
listening to both attorneys, and taking into

consideration what Attorney Learned said as far as us
having the power tc fix mistakes, and since 1962, or
at 1962, they were not allowed to have a business,
and to this date they’'re still not allowed to have a
business in a residential zone, so, hearing that
argument, does anyone want to make a motion? Then I
will make a motion fto overturn the decision of the
Building Inspector and grant the Petiticner’s
request. Do I have a second?

MICHAEL COTTON: I'11 second that.

BARBARA RANDO, CHAIR: Do you want me
to read that again?

GLENNA GELINEAU: I just want you o
clarify what you’re saying.

BARBARA RANDO, CHAIR: I"m making a
motion to overturn the Bullding Inspector’s decision
and grant the Petitioner his request.

MARK HICKERNELL: Grant the appsal of
the cease and desist order?

MICHAEL COTTON: What’'s his reguest?

What is his reguest?
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BARBARA RANDO, CHAIR: If vyou vwvote
yes, you will be overturning the Building Inspector’s
decision and giving Mr. Grossman and the Anticos the
right to continue.

MICHAEL COTTCN: I would second that.

BARBARA RANDO, CHAIR: I have a second
by Mr. Cotton.

I would Jjust add that the City of
Waltham uses this. It was always for the police, the
fire department. Over the years, how would they not
know it was there? Five mayors, six building
inspectors, a little late in my estimation. That’s
it.

BARBARA RANDGO, CHAIR: Okay. We have
a motion on the floor to overturn the Building
Inspector’s decision &and grant the Petiticner’s
reguest. And you have a second.

How do you vote, Mr. Sergi? If you
vote yes, you're overturning the Building Inspector’s
decision.

GLENNA GELINEAU: So, in theory, if we
vote ves we're not upholding the cease and desist.

BARBARA RANDO, CHAIR: Tf vycou vote no,

you’ re upholding the Building Inspector’s decision to
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cease and desist. If vyou wvote yes on my motion,
you're overturning the Building Inspector’s decision.

MICHAEL COTTON: And granting the
tower.

GLENNA GELINEAU: And granting.

BARBARA RANDO, CHAIR: And granting
the use on the tower.

GLENNA  GELINEAU: Upholding our
decision.

BARBARA RANDC, CHAIR: Mm hum.

GLENNA GELINEAU: Okay.

BARBARA RANDC, CHAIR: How do vyou
vote, Mr. Sergi?

JOHN SERGI: Well, listening to both
of the arguments of the counsel, and I have to
commend vou both for, you know, presenting a
reasonable case, and the arguments, and the raticnale
behind both positions, I Just can’'t help to think
that this Board has been manipulated over the years
with this case. There is facts that have been
uncovered here that were not known before and they're
just coming to light now. And, in a way, I feel like
we’ve been manipulated by boeth the Petitioner and the

City, so I can’'t see a right decision here, a yes or

Arlington Reporting Corporation
(339)674-9100



12

13

14

15

16

17

18

18

20

21

22

23

24

Waltham Zoning Board of Appeals/2-9-16/63

-

no as being correct. The only thing that I can rely

upon 1s that this Beard did make a decision in the

past. And we did have facts. And it was a public
meeting at the time. And, for the City to come up
now and say, “Okay, there was errors and such,” that

goes beyond us I believe. And that’s my opinion.

So, 1 agree with the Chair.

BARBARA RANDO, CHATR: So, what is
your vote?

JOHN SERGI: Yes.

BARBARA RANDO, CHAIR: Yes. Mr. Serqgil
votes vyes.

Mr. Hickernell?

MARK HICKERNELL: No.

BARBARA RANDO, CHAIR: Ms. Gelineau?
Yes would be to overturn the Building Inspector’s
decision and grant the Petitioner his request,
Antico’s request.

GLENNA GELINEAU: I don't mean to be -
- 1 just want to be clear that I'm saying the right
thing. So, if I vote yes?

BARBARA  RANDO, CHATR: Then the
Building Inspector, we’re not upholding his decision.

GLENNA GELINEAU: We're not upholding
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the cease and desist?

BARBARA RANDO, CHAIR: Right.
Correct.

GLENNA GELINEAU: Then I vote yes.

BARBARA RANDO, CHAIR: You vote vyes.

Mr. Cotton, how do you vote?

MICHAEL  COTTON: It’s been very
confusing, but the thing that turned me is -~ and
both of them give very gccod decisions -- but to say

in 62 that he wviclated it, I mean that’s all they
had in those days was self-use. You can’t say he
violated 1it. And to say he trespassed on City land
to get to it, well, how did you expect toc get there,

by helicopter? Everybody in the town knew about it.

You know, let’s put this on here. Let’s get on here
with auxiliary. Let's do this. I dJust I have to
vote vyes.

BARBARA RANDOC, CHAIR: So that is a
what? That’'s a ves?

MICHAEL COTTON: Yes.

BARBARA RANDO, CHAIR: Okavy. We have
Mr. Sergil wvoting ves, Mr. Hickernell no, Ms. Gelineau
ves, Mr. Cotton ves, and Ms. Randoe no.

Unfortunately, vyou do not have four vyes votes, so0
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your petition does not carry. S0, the Building
Inspector’s opinion is upheld.

Does everyone understand? Attorney
Greossman, do vyou understand?

MICHAEL COTTON: We turned over the
decision of the Board.

BARBARA RANDO, CHAIR: 5S¢ the cease
and desist order stands.

MARK HICKERNELL: Motion for a five-
minute recess.

BARBARA RANDO, CHAIR: Motion for &
five-minute recess. Do I have a second?

MICHAEL COTTON: Second.

BARBARA RANDG, CHAIR: Second. All in

favor?
ALL BOARD MEMBERS: Ave.
BARBARA RANDO, CHAIR: Opposed?
{No Board members opposed.)
BARBARA RANDO, CHAIR: Five-minute
recess. Thank vou.
//
//
//
//
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Case Number 2014-29: 92-94 Trapelo Road Realty

Trust, Mario and Ciro Zottela, 300 College Farm Road.

BARBARA RANDC, CHAIR: We are goling to
start now with the extension of time in Case 2014-29,
Zottcla, 300 College Farm Road.

May we hear from the Petitioner or the
Petiticner’s representative please?

ATTORNEY PHILIP MCCOURT: Yes, Madam
Chair, members of the Board. Philip B. McCourt, Jr.
representing 92-94 Trapelc Road Realty, which is just
the name of the entity tThat owns This property,
asking for an extension of time fcr the variance
granted early last vyear for 300 College Farm Road.
It's an elevation one.

This extension in no way changes
anvything that was granted, no alteration cor anything.
It was Jjust that you’ll remember how bitterly cold it
was that day. And then they couldn’t get in to do
some work and now they’re doing it. And summer came.
And, at any rate, we sgtill, and it was part of the
grant of the wvariance, 1t has to go tc the City
Council in order to build anyv one of these units.

So, we're just in the process to file that. It takes
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scme tTime to get the signatures and everything in
relation to that. S50, we’d ask that this wvariance,
just as granted, you know, as I say, no changes or
anything, be extended from January 22°, 2016, which
was the date on which 1t was filed with the City
Clerk, to July 22", 2016.

BARBARA RANDO, CHAIR: Is this the
first extension you’ve asked for?

ATTORNEY PHILIP MCCOURT: Yes, it is.

BARBARA RANDO, CHAIR: Are vyou on the
docket for a special permit with the City Council or
are you asking for it first?

ATTORNEY PHILIP MCCOURT : Well,
because of delays in the various departments and
everything in the City, we need one more signature in
order to file it. So, we have every signature with
the exception of the City Engineer.

BARBARA RANDGC, CHATIR: And vyou’ll have
it by July?

ATTORNEY PHILIP MCCOURT: Ch, well,
we'll not only have 1it, but we have to file and then
have a hearing before the Citvy Council, which I would
say that while we can’t presume obviously what they

will do, this is like adding three, you know, small
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units to the three that exist out there. So, the
current variance has nothing to do with granting the
three units. It Just raises the elevation so the
building is set up right, prevents any drainage on
the woman next door, and just would look right. Tt's
just like an agreed elevation. It does not grant the
right to construct the buildings.

BARBARA RANDO, CHAIR: I remember the
very cold day that we made the site view.

ATTORNEY PHILI? MCCOURT: Right. That
was a Sunday morning, too.

BARBARA RANDC, CHAIR: Yes, 1t was.

All right. What is the wish of the
Board? Any guestions for Attorney McCourt?

JOHN SERGI: Ne guestions.

BARBARA RANDO, CHAIR: No guestiocons.
Hearing none. Sarah, no guestions?

SARAH HANKINS: No guestions.

BARBARA RANDO, CHAIR: What 1is the
wish of the Roard? Do they wish to extend it six
months from January 22", 2016 to July 22°, 20167

JOHN SERGI: Yes.

BARBARA RANDO, CHATR: Is that a

motion?
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JOHN SERGT: I make a motion, Madam
Chair.

BARBARA RANDC, CHAIR: A motion by Mr.
Sergli. Do I have a second?

SARAH HANKINS: Second.

BARBARA RANDO, CHAIR: Seccend by Ms.
Hankins.

How do you vote, Mr. Sergi?

JOHN SERGI: Yes.

BARBARA RANDO, CHAIR: Mr. Hickernell?

MARK HICKERNELL: Yes.

BARBARA RANDO, CHAIR: Ms. Gelineau?

GLENNA GELINEAU: Yes.

BARBARA RANDO, CHAIR: Ms. Hankins?

SARAH HANKINS;: Yes.

BARBARA RANDO, CHAIR: And the Chair
votes yes. Your extension has been granted from

January 22", 2016 to July 22%, 201s.

ATTORNEY PHILIP MCCOURT: Thank vyou
very, very much.

BARBARA RANDO, CHAIR: You're welcome.
/7
/7
//
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{339)674-910C



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Waltham Zoning Board of Appeals/2-9-16/70

Case Number 2016-01: Michelle and James Cristofori,

678 Trapelo Road.

BARBARA RANDCO, CHAIR: All right.
Would the Clerk please read the petition in Case
2016-01, Petitioner James A. Cristofori and Michelle
M. Cristofori on 876 {sic) Trapelo Road.

MARK HICKERNELL: (The Clerk reads the
above-mentioned petition into the record. See
Attached.)

BARBARA RANDO, CHAIR: Thank vyou. I
think I made a mistake. It's 678, and I think T said
7168.

May we hear from the Petitioner or the
Petitioner’s representative please?

BTTORNEY JCSEPH CONNORS: Thank vyou,
Madam Chair, members of the Board. Attorney Joseph
M. Conncrs, Jr. on behalf of the Petitioners. My
cffice is at 404 Main Street here in Waltham.

Tonight, with me is James Cristofori
and his wife Michelle, and Michelle’s mother Virginia
Mula, who i1s the current resident on the property at
678 Trapelo Road.

I do have a brief that was submitted

Arlington Reporting Corporation
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to the Board electronically. And T also have -- I
submitted a copy electronically of the building
plans, but I have a paper copy for the Board members
as well.

S0, as the legal notice stated, the
property is at 678 Trapelo Road here in Waltham.
It's a single lot of land teday. And T didn’t bring
my easel. I thought we’d be downstairs. But 1711
just hold this up to you so you can see that this is
on Trapelo Road. And if you’re familiar with Trapelo
Road, 1it’s probably right here is Woburn Street and
the fire station. It lcooks 1like vyou're heading
towards -- west on Trapelo Road. So, it’s almost a
little bit opposite the corner of Woburn Street and
the fire station there.

Se, highlighted in red is the property
at 678 Trapelc Road. And then we have showed the
detail here. And the detail in red is the footprint
of the home that is proposed. And, actually, you can
see underneath a hash mark, a lighter color, the
footprint of the home that’s presently there on site.

And so the Petiticner, as stated in
the legal notice and stated in my brief, are seeking

a variance for a rear yard setback of six feet., I've
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alsc, you know, submitted to vou a copy of the floor
plan, which shows you that the house itself -- T mean
there’s elevation at the second plan that will show
you tThe main house will be a two-and-a-half story
house which will look west, and then behind that is a
two-car garage, single-story, and to the rear of that
would be a bedroom and a room for Mrs. Mula, who is
gcing to continue to live on the property. So, Jim
and Michelle will live in the main house with their
three children, and Virginia will live at the back of
the house in a bedroom that they propose to construct
for her.

So, we're in a Residence A-2Z Zoning
District =-- excuse me, A-3 Zoning District. Lots in
Residence A-3 Zoning District are required to have
9,600 sguare feet. This locus has a lot area of
12,490 sguare feet as surveved, or, as referenced in
the deed, 14,664, The lot was created in 1962, A
single-family residence was constructed in 1963,

Lots in a Residence A-3 Zoning District are also

required to have 70 feet of frontage. But, you’ll
notice in this case that our frontage -- it’s a long
skinny lot -- our frontage is 15.39. Here 1s our

frontage here, 15 feet, 39 feet of frontage. aAnd
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this was granted by the Zoning Board of Appeals in
19¢1. S50, as a part of that 1961 case, the shorter
limited frontage was approved.

The reqguired setbacks in the A-3
Zoning District are front vyard 25 feet, gside vard 15
feet, and a rear vard 30 feet. So, 1in order to
construct the single-family that the Cristoforis
propose, they need two forms of relief. One is a
variance for the rear vyard under 4.11 where 30 feet
is required, six 1s proposed; and, two, they're
seeking to amend the 19261 decision because the
decision cited the setbacks of the home in 1961 and
those are changing. So, still, the only relief we’re
looking feor there is a rear yard setback. But that
particular decision articulated all the setbacks, and
we're going to vary from that, so I didn’t want any
problem with varying from that without requesting an
amendment to that 1961 decision.

So, I cited the Jjurisdicticn of the
Board under Chapter 40A, Section 10. You' re
authorized to grant variances so long as they are not
for a use pronipited under the ordinance. In this
instance, a single-family residence and an attached

garage 1s a permitted use in a Residence A-3 Zoning
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District. The Board i1s also authorized to amend a
decision. And I cite a case, Huntington v. Board of
Appeals of Hadley, which states that the Board may
make substantive changes to a decision provided that
they, vou know, go through the public process of
notice and publication, etc., so that the procedure
ig followed as it was before in 19%61.

So, under Chapter 4CA, as the Board
knows, we need to establish that there are unique
circumstances 1n this instance which relate to shape,
topography, soil conditions, or even the structure at
the locus. It's our argument that the shape of this
particular locus 1is a unigue circumstance under
Chapter 40A.

I have attached several exhibits to
the brief, okay, which set out -- actually, Exhibit A
is a copy ©of the most recent deed to Mr. and Mrs.
Mula. But it references that the property is Lot C
on a plan going back to 1962. It says, “Lot C
containg 14,644 sqguare feet of land, more or less,
according to the plan.”

I also attached as Exhibit B the 1961
decision by the Zoning Board of Appeals. So, in that

decizsicn, the Petitioner appeared before the Beoard.
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And, at the time the locus was considered locked --
excuse me, not locked, but 676 Trapelo Road. And the
Petitioner requested permission to subdivide a larger

=y

lot o¢of land into three lotsg, Lots A, B, and C. And
with the approval of Lot C, which is our locus, they
approved a 15.35 feet of frontage. And they also
stated, “Also to locate a house which will face west
on Lot C, 32 feet from the easterly lot line, 15 feet
from the southerly lot line, 78 feet from the
westerly lot line, and 15 feet from the northerly lot
line.”

And then in Exhibit C there’s a copy
of the street c¢ard, which shows that in -~- it
reflects the Board of Appeal’s decision in 1961. And
then in May 28, 18963, a permit was granted to
construct & house on the iot.

And the I alsc attached Exhibit D,
which is the subdivision that was contemplated and
approved in the Zoning Board of Appeals decision.
And this was also noted as an Approval Not Required
plan. That was approved by the -- or endorsed by the
Board of Survey and Planning of the City of Waltham.
And this was recorded at the Registry of Deeds. So,

again, that shows our lot as C at 14,664 square feet,
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although cur surveycr now says it’s only I think it
was 12,498 square feet. But really the difference is
insignificant in that the lot area reguired is 9,600,
so we're well above that.

So, we believe, and the history of the
lot shows, that it’s an approved lot in 1961 by the
Zoning Board, by the Planning Beard. It was recorded
at the Registry of Deeds. There was a building
permit issued to c¢onstruct a single-family home on
it. But we believe that that shape c¢f the locus, you
know, creates a unigue circumstance for the
Petitioners under Chapter 40A.

The lot, as 1 say, has limited
frontage of 15.39 sqguare feet. The main area of the
locus, the lot area is set back 140 feet from Trapelo
Road. So, that setback diminishes buildable area by
about 17 percent because 1f you measured the distance
100 feet back times 15.35%, that’s abkout 2,154 square
feet, which is about 17 percent of the lot, which is
-— acts as a driveway and is unbuildable. 1It’s just
the lot area, that although we have a lot of lot
area, it is not part of the buildable lot area for
the Petitioners.

I also cite that the north boundaries

Arlington Reporting Corporation
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of the locus, okay, we have 64 and 65 on cne side and

50 on the other. And 1t goes in a southeasterly
direction. I  have it northwesterly, but 1it’'s
southeasterly. Either way, it’s going to the same

degree. Scuth 55, 22, and 58, and that’s parallel to
the lot lines down the bottom, the scutherly lot line
of 143. But what we don’'t have is we don't have any
of these angles coming together at right angles. So,
the corners of the lot do not meet at right angles,
and the eastern bkoundary line 1s 75 feet and the
western boundary line is 74.41. So, we have kind of
a2 rhomboid~shaped locus, meaning the lot area that we
have unegqual sides all around. We do not have a lot
that meets at right angles. And we also have the
easterly and westerly boundary, which is
approximately about half the length of the lot as vyou
travel from east to west. Ckay? S, that
complicates where the Petitioners can construct a
home.,

And one of the reasons for that is
that the Bullding Inspector is cf the opinion that if
the house has frontage on Trapelo Road, then Trapelo
Road 1is dits front vard. And so, therefore, 1f

Trapelec Road 1is its frent yard, then he’s going to
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then deem that the opposite side of the front is the
rear. And sc that’s how we have a rear vard setback
here of six feet. Although, you’ll see in the 1%61
decision they appreoved a 15-foot setback here, which
I believe would probably be consistent with a
different interpretation in 19¢1 because the side
vard sethacks are at 15. If the Building Inspector
in 1961 deemed that this would be a side vard, he met
the requirements of the ordinance in 1961.

But, you know, and I'm not saying this
Building Inspector, but I think all of the Building
Inspectors in the recent past have deemed that, vyou
know, where you have frontage, that’s going to deem
to be your front docr, and then the opposite of that
is vour rear yard.

MARK HICKERNELL: Was that issue fully
litigated in the priocr --

ATTORNEY JOSEPH CONNORS: Not that I
know c¢f. Necot that I know of.

And you’ll note that our side vyards,
under this plan -- I mean where the pre-existing
house was, we're actually meving it a little bit
further away from the side vard, but we're 32.40 feet

from the bulkhead, But, really, technically, we
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don’t even need to measure that. We measure 32.40
feet from the corner of the existing home. So, even
though this is deemed to be our side vyard, which only
requires a l15-foot setback, if it was the rear vard,
vou know, we have more than enough to meet the
requirements of the 30-foot rear vard setback.

But, so I think that poses a problem
in that once we deem this the front vard and this the
rear vard, vyou know, in £fact, the distance between
the perimeter lot lines is shorter from running north
to south. We have to kind o¢f build a long narrow
house here and we’re confined by the setbacks in that
area, And, also, we’re confined by the fact that

we’re losing about 17 percent of our lot area to the

driveway.

New, 1it’s nct a nonconforming issue.
It's a permitted issue. The frontage 1is legal
because it was granted in 1961. So, you know, itfs

an irregular-shaped lot.

SARAH HANKINS: Can you get into a
little more detail on how the irregular shape of the
lot affects the need for the variance? You know, if
there was a different shape, presumably, would they

need the variance?
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ATTORNEY JOSEPH CONNORS: Well, if I
could take this and add it to the distance, you know,
acdd it to the rectangle or the rhomboid shape here,
thern I'm going to pick up about 15 feet. So, I'm
losing 17 percent of this is going away 1if I get --
if this was all frontage on Trapelo Road, then I can
take this land here, if I can Jjust turn 1t on its
side and tip 1t down, I'm going to pick up 15 feet.
So, I can move the house up 15 feet. I'm going te
pick up 15 feet in the rear. 8o, that would be, you
know, that would provide some relief. So, I'm losing
that.

And the cother thing is that, you know,
in that this is the rear vard, so my front vard is 25
feet and my rear vard has to be 30 feet., So, for the
rear and the front vard 1 need 55 feet. Yet, 1if I
was able To turn the house around and face it in a
different direction, the length of this, so it’'s easy
to satisfy that if I had frontage here, saying the
house was -- 1f I was right on the street this way,
then I’d be able to slide it up and I'd be able Lo
take advantage of the length of the lot, as opposed
to here working north to south. The narrowness of

the Jlot 1s where my most demanding setbacks are.
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Okay? Sc, the most demanding setbacks are the front
and the rear and, vet, that’s the most narrowest
portion of the lct because that’s 75 feet from here
to there. Whereas, if I was to turn 1t on 1its head,
it’s 140 feet from here to there. So, I would say
that I have the most demanding setbacks in the
narrowest part of the lot of 75 feet.

SARAH HANKINS: If you would Jjust
clarify for me, reading through the materials it
seemed that in 1961 how they were defining where the
frent of the house was --

ATTORNEY JOSEPH CONNOR3: Yeah.

SARAH  HANKINS: And now they're
defining it as facing Trapelo. it looked iike then
it was -- I think --

ATTORNEY JCSEPH CONNORS: I don’t
think they were defining the face of the -- the front
of The house. They were stating that the house has
to look west. And I think the reason for that -- and

Jim was telling me this based on kind of his research
I think going back -- is that if you loock at the lot,
you’ll see here that if the house locks west this
way, 1t almost looks like it’s on Temple Road.

SARAH HANKINZ: VYes.

Arlington Reporting Corporation
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ATTORNEY JOSEPH CONNORS: So, I think
in 1961, they contemplated getting the right to
create a little driveway here so it would look west,
it would look onto Temple Road, and it would actually
have a driveway on Temple Road. But that never
worked out. So, and it’"s hard to tell from thé 61
decision if, in fact, they were, you know, making it
a condition to look west or if that was kind of the
representation of the Petitioner to say that T wanted
it to look west so that when 1 get a driveway on
Temple Rcad then it makes sense, you know.

But now Jim comes to redesign a house
for this lot, you know, there’s a condition that it
look west, but alsc he has a fundamental safety
problem with going down a 140-foot driveway.
Virginia has been backing out of this driveway for I

don’t know how many vyears, and this is on Trapelo

Road. And so one of the ideas of creating -- so, if
yvou see from the buillding plans -- let me just show
you here. SCrry. I gave my copy away. So, this is

the wview of the proposed house from Trapelc Road.
So, as you come down the driveway, you can go right
into the garage. QOkay? 5o, that makes sense that he

can go right intce the garage coming right off of a
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long stretch of driveway. End then he’'s also
proposed to add some pavement to this side so not
only can he drive intoc the driveway, into the garage,
straight off of the 140~foot straightaway, but then
they can back out, and then turn around and come out
straight.

So, today there is no garage on the
property. They have a limited driveway here and they
ended up backing in and out, which is they believe a
dangerous condition.

3o, I've cited the irregular shape and
the fact that it’'s more narrow from north to south
rather than from east to west. And, yet, that is the
most demanding  setback requirements under  the
ordinance.

You know, I cite in my brief alsc that
the front of the house 1s =~ the house shall face
west, although the front of the house is deemed by
the Building Inspector to be on Trapelo Road.

And so the final issue is whether the
granting cf the variance will result in a substantial
detriment to the public good or nullify or
substantialily derogate from the intent or the purpose

of the ordinance.
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The statutes states that desirable
relief may be granted without substantial detriment
to the public goed and without nullifying or
substantially derogating <from the intent or the
purpese of the ordinance. I cite Cavanaugh v.
DiFlumera. We believe that this wvariance will allow
a fairly large leot to conduct & new and medern
single-family dwelling on it for an extended family
with a garage, a two-car garage for motor vehicles.
And these are permitted uses in the Zoning District.

There shall be one single-~family on
this lot, like there was before. The amenity that’'s
added is that, vyou know, we have the room for
Virginia. We alsc have a two-car garage so that, you
know, they can not only house their vehicles, but
then maneuver in and out of the residence so that
they can maneuver down Trapelo Road in a forward
fashion, which they believe 1is «critical to this
because 1t is a busy street, as vou well know.

And the other thing I mentioned is
that, you know, 1t’s not a substantial derogation
from the intent of the ordinance because I believe in
1961 they granted or allowed a 15-foot setback there.

So, you know, we're changing it by nine feet, which,

Arlington Reporting Corperation
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you know, 1s not as much -- it’s a small percentage
of a chance than vyou’d think about it if it was a 30-
foot regquired setback. But that’s how they
interpreted it back in 1%61.

And I alsc request that we amend the
prior decision. And I believe that we’re really not
amending anything significant other than the rear
vard setback. The setback dimensions of the proposed
single-family shall differ from the setbacks proposed
in 1961. The house shall continue te face west with
a 36.4 setback for the easterly lot line, a six-foot
setback for the scoutherly lot line, 19.9 setback on
the westerly lot line, and 150 feet from Trapelo
Road, or 21.8 feet from the nearest portion of the
northerly lot line. All o©f these setbacks, except
for the southerly or rear vard setback, meet the
dimensional requirements of the Zoning Ordinance.

And so the amendment really is just a
restatement of the setbacks. It is difficult to
determine whether or nct that 1961 decision was
stating it as a condition or simply facts on which
they were making the decision. But it does state
exactly what the setbacks were in 1961, so I felt it

was important to amend that decision to reflect the
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setbhacks that we have shown on this plan here.

And T cite, as I said, 1 submitted
four exhibits that kind of layout the history of this
locus as to how 1t's, you know, it wouldn’t be
permitted under today’s Zoning Code, but it was
permitted in 1961, and a single-family home was
constructed on it. And the Petitioners are looking
to upgrade this property and to continue to live
there with Mrs. Mula.

How many vyears have you been there?

VIRGINIA MULA: Fifty years.

ATTORNEY JOSEPH CONNORS: Fifty.

VIRGINIA MULA: I moved in in "0©65.

ATTORNEY JOSEPH CONNORS: So, that’s
the Petitioner’s presentation. Ch, and I have
another thing. I forgot. I asked Jim to kind c¢f go
around the neighborhood and talk to some of the

direct abutters. And so he did go out. And we --

BARBARA RANDC, CHATIR: I's it the
Villela?

ATTORNEY JOSEPH CONNORS: Which one
was that?

BARBARA RANDC, CHAIR: Villela. Is

that the one that I saw?

Arlington Reporting Corporation
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JAMES CRISTOFORI: No. Joe Villela is
on Temple Road.

ATTCRNEY JOSEPH CONNORS: Temple. I
think the one that’s going to be most affected is Mr.
Young, xright?

JAMES CRISTCFCRI: Correct.

ATTORNEY JOSEPH CONNCRS: So, Mr.
Young is right here. So, Tthig 1s where the sethack
is going to be. It's going to abut Mr. Young's

property right here. And so that’'s --

BRARBARA RANDO, CHAIR: I see. Is his
name cn the paper? Is he in favor?

JAMES CRISTOFORI: Yes.

ATTORNEY JOSEPH CONNORS: Yeah. I'm
just looking at it. He’'s at 142 Temple Road.

JAMES CRISTOFORI: Yes.

ATTORNEY JOSEPH CONNORS: He’'s the
last one.

BARBARA RANDOC, CHAIR: And what zabout
the Villela or the Heberts?

ATTORNEY JOSEPH CONNCRS: Heberts?

MR. HEBERT: We're here,

ATTORNEY JOSEPH CONNORS: Is he here?

JAMES CRISTCFORI: He is.

Arlington Reporting Corporation
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ATTORNEY JOSEPH CONNCRS: He’s here.

SARARH HANKINS: He’s here in the
flesh. And Neufeid?

AUDIENCE: He was here. He leftf.

ATTORNEY JOSEPH CONNORS: Oh, he was
here. He was overwhelmed by the excitement of the
first case.

So, I believe you got most of the
direct abutters, right?

JAMES CRISTOFORI: We did.

BARBARA RANDO, CHAIR: Vannasse 13
here. Good. Joyce.

ATTORNEY JOSEPH CONNORS: I mean I
think you mentioned that there was one perscn in
Florida or scomething that was unavailable.

JAMES CRISTOFCORI: Yeah, I heard it
was your cousin. Mark it must be?

AUDIENCE: He wasn’t in Flerida. He
was hiding In the house that day.

BARBARA RANDC, CHAIR: I see that
you’ve hit one of the statutory requirements for the
variance, which i1s the shape. You actually menticned
the shape.

ATTORNEY JOSEPH  CONNORS: Right.

Arlington Reporting Corporation
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Correct.

BARBARA RANDO, CHATR: And that
actually i1s a rattail lot that wouldn’t be allowed
today.

ATTORNEY JOSEPH CONNORS: Correct,

BARBARA RANDO, CHAIR: You wouldn’t
see that today.

ATTORNEY JOSEPH CONNORS: Correct.

BARBARA RANDO, CHAIR: But, as far as
the hardship, doesn’t 1t seem like a self-imposed
hardship? So, the six feet, I mean if vyou had made
the house a little bit smaller vou could have
conformed. And is that the only variance that you're
geing tco need?

ATTORNEY JOSEFH CONNORS: That’s the
only one we're goling to need.

BARBARA RANDO, CHATR: Then why
wouldn’t you ——- 1t’s only six feet to the next vyard.

ATTORNEY JOSEPH COHNNORS: Right. But
I mean, as I said, right now, vou know, they need to
be -- they need a front yard. They need a 30~foot
rear yard. So, 1if they were going to make it
conform, they'd have to eliminate 24 feet. Now, 1n

1961 they permitted 15 feet. So, you know, what

Arlington Reporting Corporation
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they're asking for 1is a nine-foot difference from
what was permitted in 1961 at & time when the
Building Inspector deemed this to be a side yard.

So, I understand that we’re reaching
into the setback, but I would say that under normal
circumstances this is really not the rear vyard. if
you look at the shape of the home, the rear yard is
the back portion as 1t goes down. This would be the
rear back here and that’s where we have over 30 feet,
you know. So, depending con how you interpret it.
So, I would say that, yes, we’re stepping into that
setback. But, really, the shape of the house and the
length of the house, it really isn’t the issue. It’s
just that the kind of the narrowness of the lot. And
because the house 1is, again, looking west, so the
main house is up.here. The main house 1s up here.
And the only way to kind c¢f create a main house, it’s
approximately, vyou know, 27.5 feet and then by 43
feet. Sc¢, this is the main house. This 1is the
portion of the house that’'s going to be two-and-a-
half stories. You know, so in order for him to be
able to maneuver the driveway, get into the garage,
and be able to turn around, he needs to be pushing

the house back to allow that to happen safely. And

Arlington Reporting Corporation
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with the 30 vyard reguirement here, rather than here,
it Just makes it a tight spot.

BARBARA RANDO, CHAIR: I agree. It"s
a lovely house. And 1t is & rattail lot. But are
you telling me that anyone that comes in with an odd-

shaped lot can make a house the size they want and

say now Tthere’s a hardship. What's the financial
hardship?

ATTORNEY JOSEPH CONNORS: Financial
nardship?

BARRBARA RANDO, CHATIR: That they have
to make the house smaller? And financial can’t be
monetary. It has to be putting the rcom on the left-
hand side if you have --

ATTORNEY JOSEPH CONNORS: Well, it's a
practical hardship. Sc, I would say that the
practical hardship is that --

BARBARA RANDO, CHAIR: I'm sorry?

ATTORNEY JOSEPH CONNORS: It's a
practical hardship as opposed to a financial hardship
in that in order for them to safely maneuver in and
ocut of Trapelo Road, they believe that they need to
construct a driveway here. Okay? And they’d like to

create a garage, which 1s a permitted wuse in the

Arlington Reporting Corporation
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Zoning District. So, the only way that they can
maneuver safely in and out of this driveway and this
garage, 80 they can exit in a forward motion, is to
push the house back to give them that width of the
driveway. And so because of that, and because of the
requirement of 320 feet on this side of the house
when, you  know, if vyou locked at the Thouse
physically, this appears to be the rear vyard, vou
know, they're in & tight spot.

SARAH HANKINS: But the driveway and
the setback are two different issues. They could
solve the driveway issue without having anything to
do with the setback.

ATTORNEY JOSEPH CONNORS: Well, I
don’t think so because the only way --

SARAH HANKINS: A smaller house.

ATTORNEY JOSEPH CONNORS: Well, veah,
but it’s still not --

SARAH HANKINS: I'm not an architect,
but I mean --

ATTORNEY JOSEPH CONNOR3Z: No, butr it's
the driveway still has to be the width of what it is
for him to get in and out of there safety.

SARAH HANKINS: Yes.

Arlington Reporting Corpcration
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ATTORNEY JOSEPH CONNORS: S0 the only
way he can do that is to make the house szsmaller on
the back side because I think this 1s the dimensions
that makes it work safely. And so vyvou’d have to trim
it off the back side, which he doesn’t believe 1s an
unrealistic -~ because I mean I could see you saying
that, you know, in some instances when you have, you
know, five Dbedrooms, perhaps that’s, you know,
pushing the limit. But the bedrooms that -- the
fifth bedroom is for Mrs. Mula. And that’'s at the
rear of the house, which, again, is not -- dossn’t
reguire a wvariance. So, it’s this side of the house
that requires the variance.

You see in this portion of the house
we have a dining room, a living room, a family room,
and a kitchen. That’s what they have on the first
floor. So, you know, that’s the standard, you know,
layout of a modern family. 2And he has four bedrooms
upstairs. 8o, I understand what you’re saying, but I
think that for him to design a house that’s going to
accommodate his family in a modern structure, this is
the design that he’d like to build.

BARBARA RANDO, CHATIR: Well, I would

like to see -- because I have a problem with vyou

Arlington Repcrting Corporation
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saying that because of the shape of the lot. That
means that anvyone will come in here and say, “My lot
isn’t the right shape. I need a bigger house. T
need to move it here. I need to move it there.” And

that’s not & hardship. The hardship is —--

ATTORNEY JOSEPH CONNORS: The statute
ig the shape.

BARBARA RANDO, CHAIR: The statutory
requirement.

ATTORNEY JOSEPH CONNORS: Yeah, the
statute states that shape is a hardship on which vou
can justify a variance. And so —-

SARAH HANKINS: If it 1s a hardship,
it’'s --

RARBARA RANDO, CHAIR: Excuse me.

SARAH HANKINS: I'm sorry.

BARBARA RANDO, CHAIR: Let me finish
one thought first please. Continue.

ATTORNEY JOSEPH CONNORS: 50, Chapter
40R says owed to unique circumstances which relate to
shape, topography, or soil conditions. Okay.

BARBARA RANDC, CHAIR: Right. That's
one set of circumstances.

ATTORNEY JOSEPH CONNORS: S0, I'm

Arlington Reporting Corporation
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saying the shape creates a hardship for him. So the
hardship is that we have a 15 by 140~foot driveway.
So, 2,100 square feet of his land area 1s non-
buildable. So, 1if I was able to take this, turn it
on its side, and add it to right here, if I took this
and added 15 feet right here, then T'm going to be

able to move this house 15 feet over.

BARBARA RANDC, CHAIR: s still not
a hardship. It's still not a hardship. It still
would not be a hardship. Anyone that comes in here

and says, "I don’'t have the proper frontage,” that’s
not a hardship. That’s just not a hardship. I would
like to see you take that out.

ATTORNEY JOSEPH CONNOERS: I
respectfully disagrse.

BARBARA RANDG, CHAIR: Excuse me.
Bxcuse me. I would like to see you take it ocut and
say that due to today’'s zoning, rattall lots are not
allowed. But because of &a safety issue, where
rattail lots are nc longer allowed, and because of a
safety issue on her frying to turn the car around and
drive out ontc Trapelo Road, would be much mere of a
hardship than the shape of the lot, in my opinion.

That’'s my opinion.

Ariington Repocrting Corporation
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ATTORNEY JOSEPH CONNORS: Well, I
don’t disagree with vou. I think as a safety issue
it is a hardship. But that’s not the criteria under
the statuie.

BARBARA RANDG, CHAIR: Certainly the
shape of the lot wouldn’t be either.

ATTORNEY JOSEPH CONNORS : But I
certainly think it has to do with whether or not
there’s a substantial detriment to the public good.
And I would say that there is not.

BARBARA RANDO, CHAIR: That’s another
statutory reguirement. Right.

ATTORNEY JOSEPH CONNCRS: And I would
say that there is not.

BARBARA RANDO, CHAIR: But you have to
have all five. Sc, hardship is one of them.

ATTORNEY JOSEPH CONNORS: Well, the
hardship relates to the shape of the house on the
ilot. And sco, again, the shape creates a hardship
which then affects where I can design a house safely
on this lot.

BARBARA RANDO, CHAIR: And any size
house that you want, which could be smaller. So, the

safety should be the -~
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ATTORNEY JOSEPH CONNORS: Well, I
mearn, you know, I think the house that they’ve
designed is a modern home.

BARBARA RANDO, CHAIR: It’'s a lovely
home. It’s a beautiful home.

ATTORNEY JCOSEPH CONNORS: Right. But
I mean it has four rocoms on the first floor. There's

a family room, a kitchen, and a living room, and a

dining area. So, that’'s four ==
BARBARA RANDOC, CHATR: Attorney
Connors, I'm trying to help vou out here. I do not

feel that you have a hardship the way you are stating
it.

MARK HICKERNELL: So can we say the
shape of the lot creates a safety hazard of the
current layout, and this reconfiguration will solve
the safety problem?

ATTORNEY JOSEPH CONNORS: Yes.

BARBARA RANDO, CHAIR: Much more of a
hardship.

ATTORNEY JOSEPH CONNORS: 1 agree.

SARAH HANKINS: How 1s safety one of
the hardships thougn?

ATTORNEY JOSEPH CONNCRS: Well, the

Arlington Reporting Corporation
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hardship goes to the shape.

MARK HTICKERNELL: The Thardship is
based on the shape.

ATTCRNEY JOSEPH CONNORS: The hardship
flows from the shape. And so if the hardship, the
shape, affects how we design a house, and if the
granting of the wvariance will result in substantial
detriment to the public good, and I'm saying that’'s a
criteria under the statute. I'm saying it's a
benefit to the public good. I'm golng tTo be able to
design a site that 1s safe for their use of the
garage, safe for their exiting and entering the lot.

SARAH HANKINS: But how does the rear
setback, which is what vou're looking for the
variance for, have anything to do with the safety?
Even 1if we accept the fact that the safety of Ms.
Mula and others getting in and out of the driveway is
sort of cause for a variance, I'm not sure how that -
- the six feet on this end relates to --

ATTORNEY JOSEPH CONNORS: Well, this
here, and putting the driveway here on the driveway
turnaround, pushes the foundation 1line of the
proposed home back to this direction. So that’s how

it relates to it. I mean if I built the house right

Arlington Reporting Corporation
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here, then I'm gcing to, vou know, move this
foundation over with it. You know, so I can’t do
that. S0 the shape affects -- the shape here, and

what I need to do to safely maneuver in and out,
affects where T can situate this house on the lot.
So, I need it far enough back so my driveway is 21
feet wide so I can get in and out safely. If I can
just pull the house up 21 feet, then I would conform
to the 19%61 decision and I wouldn’t need it.

BARBARA RANDO, CHAIR: Mr. Sergi, any
guestions?

JOHN SERGI: Just one. I'm satisfied
with the shape of the lot being a hardship.

The gqguestion I had is the abutter
that’'s mest affected 1in the back, vyour house,
distance wise from the rear of the house from the
front of the house that’s abutting it, what’s the
distance between the two houses about?

ATTORNEY JOSEPH CONNORS: S0, the
distance say from the propoesed house to his house?

JOHN SERGI: Yes. Can I say it’'s at
least, you know, over 30 feet?

GLENNA GELINEAU: It looks like that

house 1s closer to —-

Arlington Reporting Corpcration
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ATTORNEY JOSLPH CCNNORS: Yeah, I mean
we're six feet under the lot line. So, one inch
equals 20 feet on this scale here. So, 1it’'s not a
full inch, but 1t’s at least more than half an inch.
So, I would say that it’s at least 30 feet.

JOHN SERGI: Okay. All right. And
he’s agreed to =-- he’s signed onto this and he
doesn’t have a problem with this?

ATTORNEY JOSEPH CONNORS: Yeah, he was
the last signatory on the petition, Mr. Young.

JAMES CRISTOFORI: Yeah, Anne and
Shelly Young.

JOHN SERGI: Oh, okay.

ATTORNEY  JOSEPH  CONNORS: So  his
address is on Temple Road.

JOHN SERGI: Are vyou planning to put a
fence there or any greenery or anything?

JAMES CRISTOFORI: We’ll also, ves,
landscape that with either some greenery or a fence,
depending on what the neighbor would like.

JCOHN SERGI: Okay.

JAMES CRISTOFORI: We’ll work together
with them.

ATTORNEY JOSEPH CONNORS: Yeah, so we

Arlington Reporting Corporation
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can add that as a condition if you’'d iike. Greenery
or a fence will be installed based on the discussion
with the neighbors.

JOHN SERGT: I'm all set, Madam Chair.

BARBARA RANDO, CHAIR: Ms. Gelineau?

GLENNA GELINEAU: I'm good.

BARBARA RANDO, CHAIR: Ms. Hankins,
anything else?

SARAH HANKING: No, thank you.

BARBARA RANDO, CHAIR: Is there anyone
in the audience that is in favor of this petiticn?

JAMES CRISTOFORI: Besldes us?

BARBARA  RANDO, CHAIR: No, count
yourselves.

GLENNA GELINEAU: You count.

BARBARA  RANDO, CHATR: One, LwWo,
three, four, five peocple in favor.

Is there anvyone in opposition? Seeing
none,

Is there anvyone seeking information?
Seeing none.

All right. Attorney Conncrs, you may
continue with your propesed finding of facts.

JOHN SERGI: Madam Chair, may I make a
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moticn that we waive the reading of the finding of
facts since it’s bkeen on file and we’ve had a chance
to read it?

BARBARA RANDO, CHAIR: Motftion to waive
the reading of the finding of facts by Mr. Sergi. Do
I have a second?

MARK HICKERNELL: Second.

RARBARA RANDO, CHAIR: Second by Mr.
Hickernell.

How do you vote, Mr. Sergi?

JOHN SERGI: Yes.

BARBARA RANDO, CHAIR: Mr. Hickernell?

MARK HICKERNELL: Yes.

BARBARA RANDO, CHAIR: Ms. Gelineau?

GLENNA GELINEAU: Yes.

BARBARA RANDO, CHATR: Ms. Hankins?

SARAH HANKINS: Yes.

BARBARA RANDO, CHATIR: And the Chair
votes yes.

Do I have a motion on the reading of
the proposed decision?

JOHN  SERGI: Yes, in & similar
fashion, Madam Chair, I propose that we waive the

reading of the decision since it’s been on file with
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the Legal Department and we’ve had a chance to read

BARBARA RANDO, CHAIR: Motion by Mr.
Sergi. D¢ I have a second?

MARK HICKERNELL: Second.

BARBARA RANDO, CHAIR: Second by Mr.
Hickernell.

How do you vote, Mr. Sergi?

JOHN SERGI: Yes,

BARBARA RANDO, CHAIR: Mr. Hickernell?

MARK HICKERNELL: Yes.

BARBARA RANDO, CHAIR: Ms. Gelineau?

GLENNA GELINEAU: Yes.

BARBARA RANDO, CHAIR: Ms. Hankins?

SARAH HANKINS: Yes,

BARBARA RANDO, CHAIR: And the Chair
votes yes.

Do I have a motion on the decision?

MARK HICKERNELL: Before we make a
motion, I think we should insert the amendment or the

BARBARA RANDO, CHAIR: Condition?

MARK  HICKERNELL: Well, it’s not

really a condition so much as an additional
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raticnale. I’'m not sure how you wanted to phrase
that, Madam Chair.

BARBARA RANDO, CHAIR: Ch, well, the
way you stated it is perfect as far as the safety on
the --

MARK HICKERNELL: I wish T remembered
how I stated it then. Did you get it?

BARBARA RANDO, CHAIR: It has to do
with the shape of the lot.

SARAH HANKINS: The shape of the lot
creating the safety --

BARBARA RANDO, CHATR: A safe
environment for them to turn arcund and drive out to
Trapelo Road, and it being a rattail lot, which is no
longer allowed in our zoning.

ATTORNEY JOSEPH CONNORS: S the
second part was that the rattail locus or rattail lot
is —-

BARBARA  RANDO, CHAIR: No  longer
allcwed in Waltham =zoning. That was taken into
consideration, and then the safety, the shape of the
lot, and allowing the Petitioner to drive out in a
safe manner. That would constitute a hardship.

ATTORNEY JOSEFH CONNORS: well, I've

Brlington Reporting Corporation
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added to the bottom of page one of my proposed
decision that the shape of the lot creates a safety
issue for the Petitioner which allows them to exit
the locus safely in a forward direction. Another
sentence: The locus 1s a rattail lect, which is no
longer permitted under the ordinance.

BARRARA RANDO, CHAIR: Mm hum.

ATTORNEY JOSEPH CONNORS: Both of
these issues create a hardship for the Petitioners.

BARBARA RANDO, CHAIR: Correct. Also,
the condition, we can put that on the decision if you
want . They agreed to the condition that he would
have greenery, bushes, or whatever.

JOHN SERGL: A separation of
evergreens or a fence between the closest neighbor.

BARBARA RANDO, CHAIR: And that would
be the responsibility of you to upheld that, to keep
it in good condition.

MARK HTICKERNELIL: Would it he
sufficient tc say landscaping agreeable to the
abutter?

JOHN SERGI: Well, he's in agreement
with the abutter.

BARBARA RANDO, CHAIR: Is that all

Arlington Reporting Corporation
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right with you?

JAMES CRISTOFCORI: That’s fine.

BARBARA RANDO, CHATR: You’ll get
along with him and --

JAMES CRISTOFCORI: Let’s hope.

BARBARA RANDO, CHATR: All right. Do
T have a motion on the decisiocn as amended?

JOHN SERGI: Do we want to do the
finding of facts first?

BARBARA RANDO, CHATR: Ch, did we do
the finding of factg? Ch, I'm sorry. Do I have a
moticn on the proposed finding of facts?

JOHN SERGI: I make am motion that the
proposed finding of facts be adopted by the Board.

BARBARA RANDO, CHAIR: Motion by Mr.
Sergi. Do I have a second?

GLENNA GELINEAU: 1711 second.

BARBARA RANDO, CHAIR: Second by Ms.
Gelineau.

How do you vote, Mr. Sergi?

JOHN SERGI: Yes.

BARBARA RANDQO, CHAIR: Mr. Hickernell?

MARK HICKERNELL: Yes.

BARBARA RANDC, CHAIR: Ms. Gelineau?

Arlington Reporting Corpcoration
(339)674-9100



10
11
12
13
14
15
lo
17
18
19
20
21
22
23

24

Waltham Zoning Board of Appeals/2-9-16/107

GLENNA GELINEAU: Yes.

BARBARA RANDCO, CHATR: Ms. Hankins?

SARAH HANKINS: Yes,

BARBARA RANDO, CHAIR: And the Chair
votes ves.

Now, do I have a motion on the
decision as amended?

JOHN SERGI: I make am motion that the
decisicn as amended be adopted by the Board as well.

ATTORNEY JOSEPH CONNORS: Madam Chair,
may I “Just interrupt? I'm sorry. I just wanted to
amend my condition number 2. I state that 2B and I
identify the plans that I submitted, the building
plans. I ncticed that I say six sheerts. There’s
actually seven sheels. &And then I'd like to add the
date to it. At the time, I didn’t have a date on it.
But I’d have it dated October 20, 2015, last revised
December 1°%, 2015, -Just so there’s clarification on
which is --

MARK  HICKERNELL: Ii've got eight
sheets.

ATTORNEY JOSEPH CONNORS: You do? Do
I hear nine?

BARBARA RANDO, CHAIR: Want to count
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yours again to make sure?

ATTORNEY JOSEPH CONNORS: Eight. I’ve
got eight.

JOHN SERGI: Yeah, I count eight as
well.

ATTORNEY JOSEPH CONNORS: The sheets
are sticky.

BARBARA RANDO, CHAIR: Did you say the
dates are on them or you didn’t date them?

ATTORNRY JOSEPH CONNORS: I didn’'t put
it in my brief.

BARBARA RANDC, CHAIR: Ch, but they
are dated.

ATTORNEY JOSEPH CONNORS: S0 I am
reguesting that we put it in, which would be dated
October 20, 2015, last revised December 1%%, 2015,
It’s in very small print. It’s kind of hard to find,
but it’s right here.

BARBARA RANDO, CHAIR: A1l right. I
will do it again.

Do we have a vcte on the decision as
amended? I have a motion by Mr. Sergi. Second by??

GLENNA GELINEAU: I’"1l second.

BARBARA RANDC, CHAIR: Ms. Gelineau.
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How do you vote, Mr. Sergi?

JOHN SERGI: Yes.

BARBARA RANDGC, CHAIR: Mr. Hickernell?

MARK HICKERNELL: Yes,

BARBARA RANDO, CHAIR: Ms. Gelineau?

GLENNA GELINEAU: Yes.

BARBARA RANDO, CHAIR: Ms. Hankins?

SARAH HANKINS: Yes.

BARBARA RANDO, CHAIR: And the Chair
votes yes. It 1s granted.

Good luck.

One more motion is in crder.

MARK HICKERNELL: I make a motion.
Actually, before we adiourn, can we discuss whether

we can meet next week?

BARBARA RANDO, CHAIR: That’s fine.
We can do that. We need to send a letter in regards
to the 40B. And I need five members for about five
minutes. And I need to know 48 hours beforehand

because it has to be posted 48 hours before we meet.
It will take five minutes. And whatever day we can
all agree on would be great.

SARAH HANKINS: 1I'm available whenever

works for you guys. Absolutely.
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JOHN ERGI: I'm flexible, Madam

Chair. 5o, just tell me.

BARBARA  RANDO, CHAIR: How about
Wednesday?

JOEN SERGI: Wednesday. What time?

BARBARA RANDO, CHAIR: Wednesday at --

MARK HICKERNELL: Is Wednesday the
17"

BARBARA RANDO, CHAIR: The 17", 1Is

that bad for you? What’'s going on with you because
yvou' re going cut of --

MARK HICKERNELL: I mean 1f we can do
it, you know, at 8:30 or 2:00 in the morning, I can
make it most days, or if we’re going to do it at the
end of the day that also works.

BARBARA RANDO, CHATR: I can do it at
nine on Wednesday.

Mr. Sergi, is nine too early?

JOHN SERGI: No, I believe I can do
that as well.

BARBARA RANDO, CHATR: Sergi,
Hickernell. Ms., --

GLENNA GELINEADU: Yeah, that’'s fine.

Where? Here? Downstalirs, upstairs?
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BARBARA RANDO, CHAIR: Sarah?

SARAH HANKINS: Yeah.

MARK HICKERNELL: Did you say at the
Law Department?

BARRBARA RANDC, CHAIR: We can even
meet right here. I"1l just have her bring a letter
down and we’ll meet in this room. The public meeting
room if it’s open. We’ll do the public meeting room.

JOHN SERGI: Okay.

GLENNA GELINEAU: Will you send us a
reminder?

BARBARA RANDO, CHAIR: I will.

JOHN SERGI: Yeah, please send a
reminder, Madam Chair.

BARBARA RANDO, CHATIR: All right. We
will be meeting, the five of us, on next Wednesday at
9:00 in the public meeting room and it will be posted

48 hours beforehand.

All right. Now, one more motion is in
crder.

JOHN SERGI: Motion to adiocurn, Madam
Chair.

BARBARA  RANDO, CHATIR: Motion Lo
adijocurn by Mr. Sergi. Do I have a second?
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SARAH HANKINS: Second.

BARBARA RANDO, CHAIR: Second by Ms.

Hankins. All in favor?

it.

//
/7
//
/7
/7
/!
/7
/!
/7
//
//
/Y
/7
//
//
//

ALL BOARD MEMBERS: Ave.

BARBARA RANDO, CHAIR: Opposed?

(No Board Members opposed.)

BARBARA RANDO, CHAIR: The ayes have

And we are adjourned at 9:35. Thank vou.
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